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BOOK III. 



OF WRITTEN KVIDBNCB. 

LORD Chief Baron Gilbert make$ a queftion, 
which of the two, written or unwritten - evidence is to 
be preferred in the-fcale of probability, when they (land 
in oppofition to each other. 

Cicero, fays the. learned judge, in his declaiming 
for ArchiaSf gives a handfome turn in favour of unwrit- 
ten evidence : pleading for the freedom of the poet^ 
when the tables of the enfranchifement were loft; he 
lays, — " But here yoa demand the produ^Hon of the 
'< archi^ves of Heraclea^ which it is known to us all p<^- 
'< rifhed in the Italian war. Ridiculous! to have no 
^< reply to tKe evidence in our poflleffion ; and to demand 
- << that which it is impoi&ble we ihould have ! to difre- 
<< gard the recent information of men, und to infift on 
*« the authority of regifters! and when you have the 
<< illuftrious fan^ion of a man of the firft eminence and 
/< honour, tl^e uncorruptible teftimony of a free city, 
« to require proof from tables, which yourfelves ac- 
" knowledge to be of ten corrupted!" 
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But) fays.GiX^tjii'f ^he balance of probability is cer« 
tainly dnth)e Aether fide; for the teitimony of an hpneft 
n\aoA however forHfied by the folemnity of an oath^ is 
•'jct'liaMc to the imperfeftions of memory; and as the 
;, ^ Remembrance of things fail and go off, men are apt to 
entertain opinions in their ftead ; and therefore the ar- 
gument turns the other way in mod cafes, for contra£ts 
reduced to writing, are the (nofl certain and deliberate 
afts of the mind, and are more advantageouily fecurcd 
from all corruption, by the forms and the folemnities of 
the law, than they poffibly could haTC been if retained 
in memory only. Gilb. Evid, By Loft^ 7. 

Note — The firft chapter of the (econd book is equally 
introdu^ory to this. The principle there laid down per- 
vades and dire£fcs the reception or rejeSion of every 
matter offered in evidence, and the application of every 
rule ; that is, that in order to obtain for the jury legal 
demonilration, the bed evidence that the nature of the 
charge is capable of muft be given. Vide book 2. ca. r. 
342, to p. 



CHAPTER I, 

• • • • \ 

Of Similarity of Handrwriting* 

Utile tbe JFirft* 

TJHOUGH mere comparifon of hand-writing is ad- 
iniffiblQ evidence under particular circumftance^, refult- 
ing from the neceffity of the cafe in civil actions, yet it 
is Hot admiffible evidence on criminal profecutions. 

Gilbert, "C. B. fupports the antiquity and juftice of 
t^is rule. He fays, tnat the comparifon of hands onlj^^ 
{hotild be proof in a criminal profecutipn, was never 
law, but in the time of James the fecbnd, and the 
diftin^ion has ever been taken, that the comparifon of 
hands is evidence, in civil, but not in crimmal cafe>. 
Giffi, Evid. by L^ft, ' J4. 

The 
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' The Tedkfons ^hj the compaHfon df liands k eVidetiee 
in ciirU matters^ it^ becaofe tnen are diftiAguifhed by ^ 
their faand-writing as well as by their faces ; for it is 
very feldom that the ihape of their letters agrees atijr 
more thl^n the Ihape of their bodies } ttierefore the coifi* 
partfod of hands ferves for a diitindion in civit cdm- 
iherce; foir the likenefs does induce a prefumt>tioii that 
they are the fame; and, the prefumption is ertdence, 
till the contrary appears : for erery prefumption that re- 
rtiaifis ttttcohtefted, hath the for/ce of au evidence ; for 
fight proof on the 4ine fide will outweigh the defeft of 
the proof on the other : but in criminal profecutions the 
prefumption is m favour of the defendant, for thus far 
is to be hoped of all mankind, that they are not guilty 
in fuch inftances, and the penalty enhances the pre- 
fumption. Now, the comparifon of hands is no more 
than a prefumption, founded only on the likenefs, which 
lliay eafily fail; becaufe they are very fabje£l to be 
counterfeited* Therefore, when the comparifon of the 
hands is the only evidence in a criminal profecution^ 
there is no more than one prefumption agaicift another^ 
which weighs nothing. GUb.Evid:by Lofi^ 54. Vide 
tuU 'jy in this thapter* 

In the King, v. Gr Henrt Vaiie, Trinity^ 14 Car. 2. 
^. R. anno 1662, The warrant for the execution of 
Charles f . was produced, and evidence of the hand wri- 
ting of fir Henry Vane was received, though the wit- 
nefles, Thomas Lewisy and Thomas Turner^ only fwore 
to their belief, neither of them affirming that they faw 
him write it. 2 St. Tr. 442. 

In the KiKG, v. Algernon Sidnev, tried for high 
treafon, J?.' R. Mich. 35 Car, 2. anno 1683, .before fir 
George Jefferies, C. J. the court received as evidence, 
fimilitude of hand-writing. 

The Jattorney^general (fir Roiert Sawyer) examined fir 
Philip Lloydf as to where he found certain papers Hheh 
produced ; and the witnefs faid, I had a warrant fromi 
Ihc fec^retary, by the king and council, to feizc Mri 
Algernon Sidneys papers, and purfuant to it, I did 'go to 
his houfe, and fuch as I found there I put up. I founcjl 
a great many upon the table, amongft which were thefe 1 
^ 3 E ? I fuppofc 
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I fttppofe it it where he ufually writes ; fput them in a 
pillow bier I borrowed in the houfe, and tlUt in a trunk* 
I defired colonel Sidney would put his feal upon them 
that there ihould be no miftake i he refufed, fo I * took 
my feal and fealed up the trunk) and it was carried be- 
fore me to Mr* fecre^tary Jenkiffs office. When the 
committee &t» I was commanded to undo the trunkt and 
I did fo, and found my own feal upon it ^ and I took 
the papers out of the bag I put them into before. 

(^ Was colonel Sidnej prefent when you feized thefe 
papers? A. Tes. (^ Are thefe fome of thofe papers t. 
A. Yes— I verily ielieve ii, 

Attomey^eneraL In the next place I think we have 
fome papers of his particular affairs, which will prove; 
his hand. Call Mr. Shepherdy Mr^ Cook^ and Mr. dry. 

Attomey^generaly (to Shepherd who was fworn). Look 
upon thofe writings (Jhewing the libel) — are yoii ac-» 
quainted with colonel Sidnefs hand ? A. Tes. Q^ Is. 
that his hand*wriVing ? A. Tes, fir, 1 believe fo. I 
believe all thefe iheets to be his hand. Q. .How came 
yoii to be acquainted with his hand ? A. I have feen 
him write the indorfement upon feveral bills of exchanges^ 

Colonel Sidney. My lord, I defire you would be 
pleafed to confider this, that fimilitude of hands can be 
no evidence. 

Mr. Cary being fworn. I never faw him write, to 
my knowledge, more than once in my life \ but I have 
feen his indorfement upon bills, and it is very like that. 
. Lord Chief Juftice. Do you believe it his hand, as 
far as you can guefs ? 

Mr. Cary. My lord, it ia like what came to me for 
his hand-writing. 

Lord Chief Juftice. And you believe it to be his 
hand-writing ? A. Tes. 

L^d Chirf Jufiice (to Mr. Cooke who was fworn) what 
fay you, Mr. Cooke P A. My lord, I did never fee co? 
Jkmel Sidney write ; but I have feen feveral notes that 
have come to me with indorfement of his name, and we 
have paid them, and it is like to this. 

Lord. Chief Jufiite. And you were never called to ac- 
count for mifpayment ? A. No, my lord. 

rhi 
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Tht Sbi'l^as read, 

Coionef Sidney^ (in hit defence fatd,) I am not to 
give an account of thcfe papers. I do not think they 
are before you, for there is nothing but the fimiUtnde 
of hands ofiered for proof. There is the like cafe of 
my iady Carr feme years ago : fhe was indicted of per- 
jury « and as evidence againft her, fome letters of her's 
were produced, that were contrary to what flie fwore 
in chancery, and her hand was proved, that is to fay^ 
it was like it : but my lord chief juitice Keiting dire^ 
the jury, that though in civil cafes it is a proof, yet it 
is the fmalleft and leaft of proofs ; but in criminal cafes 
it is none at all. As to thefe papers, I do not think I 
^m to give any account of them. The fimilitude of hands 
is nothing : we know that hands will be counterfeited 
fo that no man (hall know his own hand. 3 St. Tr. 8o2t 
Z06. 2 Hawk, P. C. ca. 46. 

On the trial of the /even Bishops, B. R, Trinity^ 
4 Jac. 2* i7/imi688, prefent fir Kabert Wright, C.J. 
HoLLOWAT, Powell, and Alltbone, juftices: for a 
libel. The queftion whether fimilitude of hands, be 
evidence in a criminal cafe, wad fully debated, and the 
judges were divided in opinion. 

^Levinzy Pemhertofiy ani Pollexfefty of counfel for the 
bifliops, objected to the admiffibility of fuch evidence. 
They in lifted, that proof by comparifon of hands can not 
. be received in a criminal cafe. In fuch cafe, the wit- 
nefs fwearing to his belief, fro,m comparifon <^ writings 
could never«be convidled of perjury. To prove hand* 
writing, only by thofe that faw letters but never iaw the 
defendant write^ did not even amount to fo much as 
comparifon of hands. In every petty caufe depending 
on the comparifon of hands, the rule was to bring fome 
of the party's hand writing, which might be proved the 
party's own hand, and then it is to be compared in court 
with what is endeavoured to be proved \ and, upon com* 
paring them together in court, the jury may determine. 
And, therefore, as to this evidence ; firft, we fay compa* 
rifon of hands ought not to be given at all in cafes of cri* 
minals ; ancl it was never heard that it ihould. In the next 
l^lace, if it be admitted to be evidence, yet it is not fucb 
k an 
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am CYidence as that by comparifon 6f hands tlie jftry 
may take notice of it \ for in fuch manner of proof by 
comparifon of hands^ the ufage is that the witnefs is firft 
aikedy concerning the writing he prodnces, ** Did you 
^ fee this writ by the defendant ?" (whofe hand they 
would prove) if he anfwers ** yc$, I did/' then fliould 
the jury^ upon comparifon of what the wimefs fwears to, 
with the paper that is to be proved, judge whether thofe 
hands be fo like as to induce them to beUeve that the 
£iiBe perfon writ both ; and not that the witnefs ihould 
lay, I bad a letter from fuch a perfon, and that is like 
tlie hand of that letter, therefore I believe it to be his 
band* It is of great moment whether in a cafe of a 
mifdemeanor, either in an indi£bment or information^ 
comparifon of hands be evidence proper to be oflered. 
ThclUng's Bench adjudged the contrary, upon an indi£t« 
mcnt for forgery, againft lady Carr, as appears in Syderm, 
fet*9 Reports. They offered to prove letters written by 
Iter to CoK. The court reje£ied it \ and gave their judg- 
ment that it was no evidence, and that for this rfeafon, 
iKcanfe of the evil confeqoence of it : *^ forV' fay they, 
^ k is an eafy niatter for any man*8 hand to be counter- 
^ feited, and daily experience (hews how eafily that 
^ may be done*'* la n not eafy then to cut down any 
man in the world by comparifon of hand f And {>roving 
tbalEikenefs/by comparing it with fomething that he 
Latih fonnerly feen. This ftrikes mighty deep; the 
Ipoctcfteft man in the world and the moil innocent may 
be dieftroyed, and yet no fault to be found in the jury or 
m the judges : if the law were fo, it were art unreafon* 
aUe law* As to the cafe of Sidnej, that was a cafe of 
ttceafoiiL Now in the cafe of treafon there is always 
e^r evidence brought, and this evidence comes in but 
as a collateral evidence, to (Irengthen the other; but in 
i&Ss ca& it is the fingle evidence, and proved Only by 
what another believes. Now iball any be condemned by 
9smthex*s> bfHef without proof ? That was never evidence 
yecto convid any one^ So that their proof fails in both 
pomta r for, firft it ought to be confidered whether com- 
parifon! of hands be evidence in a cafe of mifdemeanor ? 
Aodiscxt, if it be. evidence* whether you will take it, 

that 
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diat the hrtefof a man that brings nothing to compair 
with it» or never faw the party write, but has receired 
letters, and (ays this is like it, and therefore hebelieTCs 
it to be his hand, be good evidence as a comparifim of 
ka/ids. 

Th Attorney General^ Sir Thomas PowiSy denied the 
mtTodu£^ion pi fuch evidence to be new, for that no- 
tiling was more ufual than for a witne£i to fay he knows 
the hand of the party, for he has often feen his hand- 
writing or received letters from him, and that he believes 
the paper (hewn to be his hand- writing. This is evi*- 
dence given every day. Sidney* s cafe was appofite« It 
is infifted that was evidence, becaufe found in his ftndy; 
but that was not the reafon, for i, book of another man's 
writing may be found in my ftudy ; and, he infifted spoa 
it, in his own defence : but the anfwer was that it flicmld 
be left as the queftion«-*-whether the jury would believe 
it upon the evidence that was: given of its heii^ his own 
hand writing i And fo in this cafe^ though it be not ta , 
ftrong evidence as if wc had brought tbofe who faw the 
defenda.nts write the libel, yet evidence it is ^ and, whe- 
ther it be fuffici^nt to fatisf y the jury, may be a qseftion ^ 
but no queftion, it is good evidence in law. ; : ^ 

The Solicitor General, &r WiUiam WVlwrnSf fame fide^ 
p^t the cafe of Algernon Sidney as in poiali.' fie was inf* 
dialed for high treafon, and the t^eafoii: infifted on was 
a* writing fuppofed to be his, it having been foimdinhis 
ftudy. The queftion was^ whether it was his hand** 
writing, or no ? There was no pofitive evidence that ito 
was his hand^ writing ^ there was no eridence produced^ 
to prove it to be his hand* writing, for there was no. one 
that fwore that they faw him write it ; ther/e was ikk 
thing proved but the iimilitiude of h«nds« Aye, but 
fays Mr. Serjeant P«;»^^/^, it was ?found, i^t.his ftudy*. 
Will Mn Serjeant Pemberton b^conktnt that all the libeis. 
that are found in^ix ftudy ihall foe- thsct.ieafion be adw 
judged to be libieis, to bie hi& hand-wvitiiftg^iiand; he tp bei 
a libeller for them ? He will declare agaiiift thit* What 
was evidence tn one man^s cafe will be evidence in ano^ 
ther-s. God forbid there ifaould bea diftin^bon^iniaw} 
'and therefore this is good evidence* 

' Pembertonp 
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Pemhertafty Serjeant, The court in Sidney* a cafc wenf 
upon this, that it was found in his ftttdy-) and coj;nps(red 
>Rrith letters and bill^ of exchange produced in court,' 
which were fworn to be of his hand-'writing. jinte 396. 

Solicitor General, The proof was no more than by 
comparifoR of hands, they had no other proof, and tthat 
was objefled to as being fallible. Paper with paper, it 
is true, would make the proof fomething ftronger, if it> 
fuch a cafe as this fuch evidence could be produced. 
Which is the better evidence, men produced who are 
eonverfant with thefe lor4s, and atquaint^d with their 
kind^writing, and who though not willing to give evi- 
dence, fwear it all to be the hand- writing of the arch* 
bifiiop of Canterbury^ as they believe, which is as far as 
any man can fwear who did not fee the thing written. 
Ifow what was the obje^ton in Sidnefs cafe but what is 
here ? That any man's hand might be counterfeited. 
In that cafe Mr. Wharton undertook to counterfeit that 
band prefently, and that he who was to fwear the com- 
parifon fhouid not know which was the one. and which 
Mras the other : that was ftronger than fhis yet, Sidney 
loft his Hfe-^onth^t c<>TnparifoB, fo there is a precedent. 
They fay the proving iimtlitttde of hands is no evidence, 
unlds you prove the aflual writing. What a condition 
then will England be in when wittiefles are dead. Is it 
not the comnition ipra£lice' to produce witneiTes to prove 
fuch nten ate 'dead wfaofe names are fet as witnefles to 
deeds, and th^r they believe the Signature to be the hand-- 
writing of thefe witneffes ? Can there be any greater 
evidence of fuch « cafe, uniefs it be the confeflipn of the 
party himfelf. 

'Powell, Jufiee^ £iid, the counfel for the crown had 
not Sufficiently proved the paper to have been fubfcribed 
by die bifliops to entitle ic to be read. It is too flender 
a proof 11^ ifuch a cafe. In civif aflions ilender probf is 
fuffidenc tomakeouc a mail's hand, by letter to a tradef-- 
man, or a correfyondent, or the like; but in criminal^ 
cafes,' fuch ad this, if fuch a proof be allowed, tvhere 
is the fafety of any 'man's life. I think there is no dan* 
ger at all to the government in requiring good proof 
againlt offenders. 

~ Wright, 
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WftifeHT, C j. thought there was pfoot ehougji 16 
hdve the paper ^ead; stid faid he ^as not afraid hot 
afhamed to fay it, for he knew he fpoke widi the law; 
Let what would be faid of criminal tales, and the dan- 
ger of peoplb'g lived, there wal ftioi'e danger to the go* 
Vcrnment If fuch Jiroof wfere not stlldwed to be good; 
Here id thy lord archbifhop and the bifliop of St: ^/api^ 
an<i mj lord of £fyi their hands are proved: it is proved 
to be my Idrd atclibithop's ivriting by Mr. Bredux^ and 
he proves my lord Etft hand by tiomparifon, and fo mj 
lord of St. Afaph'%. Then thfey tome and fay^ we will 
' |)rove the hands of the Others by comparifon; and for 
that they bring witnefles that fay, they have received 
letters from theiiii aiid feen their hand-writing feveral 
times \ and comparing what they have feen with this 
Very paper, fays thfc Witn^fs, *« I do believe it to be his 
••Tiand." — Can there be gre^iter evidence) or fuller? 

AlLtbone, Jn/Ktet &)mpariron of hands is the ob- 
jefttoh} but then what is the inconvenience infifted 
upon ? tf si hiati be accdfed by comparifon of handsy 
where i^ he ? He is in a lamentable eafe^ for his hand 
inay be fd cduntei^felted that he himfelf may not be able 
to diaingtiifli It. But ednfider the ot^et fide. That 
may be an objeflioh in Dnatter of fad thut will have 
very little weight if cdm^af'ed and fet altogether : for^ * 
bn the other fide, where (hall the governmeiit be if I 
will'm^ke libels arid traduce go'vefnitient with irrudence 
and difcfetionj and all the fecrecy imaginiCble ? I'll writs 
my iibel by myfelf-jc-prove It if yoii can-^thtt's a fatal 
blot to the government, and therefotc the cafe is not the 
fame, nor Is the doArine to pafs current here^ becauftf 
every cafe depends upon its own fad. If I take upon 
tile to fwear I know your hsmd, the inducements are td 
thyfelf how I came to knoi4r it fo as to fwear it. Know^. 
ledge depends on citcti^ftances. I fwear that I know 
you, yef I may be und^ a miftake | fdr I can have my 
knowledge of you no other way but from the vifibtlity ot s 
^6u, and anotnei* man insty be fo like you tb^t there is 
ji poiBbilitv of my being-miftaken-^ijut that is good eVt 
dence. mw here afe feveral that fl;vear to my load.- 
orchbiihop's hand- writing ; as to fome of the otbers^tbc 

3 1^ endeiice 
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evidence is not fo ffron?, but there is enough to induce 
the reading of this writing. 

Ho|.LowAT» Juftice. As this cafe ist there ought to 
be more ftrong proof, for the proof ought to be ftrbnger 
and more certain in erimiijal .matters than in civil mat* 
lers* . In civil matters we do go upott flight proof, fuch 
as the comparifon.of hands, for proving a deed or a wit- 
siefles^ name, and a \ttj fmall proof will induce us to 
read it; but in criminal matters we ought to be more 
ftrift, and require pofitive and -fubftantial proof, asi& 
fitting for us to have ia fuch a cafe, and widhout better 
proof it ought not to be re^ad. 

The COURT htvagdivided, evidence oiftmlarity (fhani^ 
mmting was refedfed* 

> Note— ^Immediately after the revolution, the attain-^ 
der of Algbrnow Sidney was reverfed by parliament \ 
the z& reciting that « whereas Algernpn &dney^ efq* in 
the' term of St« Michael, in the thirty-fifth year of the 
reign of our late fbvereign lord Charles the Second, in 
the court of iGffjV Bench^ at Wejlminfier^ by means of 
an illegal return of jUrors, and by denial of his lawfwl 
challenges to ;divers of them for want of freehold and 
without fuffidient /^/ar/<.evidence of any treafon com- 
mitted by him, there being at that time produced a paper 
found in the. c^et of thefatd Alg£R)10N, fuppofed to be his 
band-Horkingf which was not proved by the t^imony of any 
wne witneff fo be written by himt but the Jury was directed 
to believe it by^ comparing it with other writings of the /aid 
Algbrmon, and befides that paper fo produced, there was 
but one: witne£r to ^ rov« an^y matter againft the iaid ^- 
^ernoUf and b/a partial and unjuft conftru£tion of the 
ftatute, declaring what was his treafon, was uhjuftly and 
wrongfully convi&ed and attainted^ and afterwards exe^ 
tcuted for high treafcm/' — ^Thie zOi was pafled on the pe- 
tition of Philip earl ^Leicester and Henrt vifcount 
*SiDMET,. brother to th^ earL 

. Therefore m the King v. Crosby, alias Philips, 
Si R. 7 WilL y. before Holt, Chief Juftice, &c. for 
Ugh treafon. • The principal point of treafon charged 
vpon the defendant being the writing of feyeral treafon- 
abicspapers, which the k^ig's counfel endeavoured to 

prove. 
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prove, ^by. comparifon af hands, having no other evidence; 
the defendant produced a copy of the sPft of parlil- 
*nent for reverfai of the attainder of j/iigemonSidney^ 
^efq. in which it was declared tiiat the ebfnparifon of 
hands is not legal evidence. And the "jury acquitted 
iiim. Skinner, S7^> 579* i L^S Rnym. ■'jp, j^o, S. C* 
12 Mod. S. C. Yide Henfifs Cafe^ ^e. »oJf 40g. lo 
St. Tr. Append. 42. ft. i Will. IsTMar. « S/. f>. 472V 

In Sir John FEirwicfc'18 cafe, before the Commsrts 6f 
JSn^land^ on a bill of attaittdcr,' %W%IL 3. the fame point 
was made and gken i!p by the connfel (^ the bin. 6 &. 

. • ■ • • . . . ■• 

Butthougti mere comparifon of hanil-wrltiag ^not 
evidence on an Indiftment or information,, vet papers 
found bi the cuftody of the de&ndant, and tne writing 
tfaerebf being fNTOved to be. in hi& hand, by perfons whQ 
fiave feen him write, is fufficient preliminary evidenee to 
intitle the coonfel for the crown to have them. read. ? 

A^ in the carfe iA lord Pkbston^ and oiihers, at thfc 
Old-^Bmlfff^ January S^ffionSf 2 JfUl. isf Mary, imn9 1690, 
before Holt, CL J. Papers found in the defendant's 
4:ufi6dj being produced, feveral wknefi&s .were called to 
prove die hand* writing to he. his ; fome i^ never fee& 
him wtile, but had feen his writing, yet > their evidence . 
tHat they heUtvd ^twtMaBSig fliewn.dicm to be his faand^ 
Mras not o^eded to. / And-Mr.7iPijr, wiio fwore he Juri/ 
feen him write, but not very soften, though be had- ie^n 
him write his name and fome letters, weakened his own 
"^im^ny by obferving^ .when, he . was dcfired to look 
upon the papers, and to fay whofe hand he believed 
the writing to be, aniwered that one pajper feemed to 
hthke \oTA^reJhfi^ hand, .but of the o^ier he. could not 
fay fo n^^ch, becaufe what he commodly fawhim write 
wais a- large fair hand^ andthat.ftcwiQhim .was fmalL 
4tS/.Tn44y* * . 

Front the above it appears that tbofe who kHeved^hg: 
wilting to be lord Prodi's, -had* never feen ,him write *; 
and the witnisfs who nadyi^mhim write did lipt fwear he 
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faelicYed the writing to be his. Yet this evidence, ihfs 
very year after reverfing of the attainder of Algernon 
Sidney^ was received in 2, capital cafe by lord Holt. 

In the Kll^q v. Francia, Oid-tBailey January &yC. 
Jkns^ 3 Geo, i. 0tino, 17 16; and, in Layer's cafe, R. R,* 
g Geo. I. aftno 1722. Pratt, C. J. fays, « Can any 
« thing in the world be an authority more exprefs ths^n 
<< that of my lord Preftmy where all the papers which 
<f were in his c^/^Qdyy ^nd tsiken o\it pf hi$ cudody, were 
M read without any ^r qr protfthzt they wqrc bis ban4/^ 
6 St. Tr. 279. 

This cafe very ftrongly fupports the laft rule. Mr, 
Stautttq^t a witnefs for thp crown, was afked, whe- 
ther a paper produced was (hewn to the prlfoner, or 
any queftioh aflced him about it, when he wj^» beifore 
the lords of the counfel \ and after feyeral other qu^£- 
tions, put for the purpofe of (hewing an aeknowledg* 
ment of the writing by the prifaner, the witnefs an- 
fwered, that the prifoner did not exprefsly own the paper 
to be his hand-wnritine.^ nor was he afl^d the quellioi^. 
Neither did he deny it to be hil handrwricing s but it 
was taken for granted to be fo ikj the lordsj and the 
priforier made no offer to deny it. 

Mr. D'Oyitff another witnefs, depofed, that feme par 
pers produced were, he believed, the prifoner's hand? 
writing ^ for that he was acquainted with hift hand, he 
bein^ hk clerk about fourteen years hence, and that h^ 
had received letters about five years paft vvhith he be^ 
•lieved were written by him; then the papers were pro-! 
duced to bf Tead, which was oppofed by the cpunfel for 
the prifoner, becaufe ^militude of h^n^^ ya| iiq ev^-?. 
dence. 

Hungetfird md Ketikhy^ counfel for the prifoner, fub- 
mitted that the papers offered could not be read. That 
the evidence had not brought them home to the priCpneiT't 
as theiie was no legal propf. that they were in hici handr 
writing; and, confequently, that he could not be af- 
fected by any thing that was in them. Likeneft of hands 
was no evidence, and the examination befpfe the couiv- 
fel (which he dated) did not give an infer^n^e that \s^ 
bad owned the papers to he his hand*writing. The only 
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levWence, therefore, which can intitle thbfe papers td 
te read, is the likenefs of evidence of hands, which 
h no evidence at all. In lady C^rr^s cafe it was 
rcfufed, yet that was not a capital cafe, but a mifde« 
jneanor only. It was perjury. They ftati^<i the 4ft for 
reverfing Sidmf^ attainder, and the evidence on the trial, 
and confidered tha; a£t and lady Carres cafe as unanfwef'p 
able ; the reafon afligned in the a£t reyerfing the con<r 
yiiStion and attainder being that they were founded oh 
flmilitude of hands. They infifted th^t the mere belief 
pf a man who had not feen the prifoner write for fifteen 
years, nor received letters from him for five, was not 
cvidencp to afFe£): a^ man's life* . Nothing was more 
changeable than a man's hand-writing. No man could 
fwear tp his ovjrn h^d for fuch a length of time, and 
concluded with again urging the rev^rfal of Sidney* s atr 
(ainder 9$ ^n authority incontrovertible, and produced 
an atte(ted copy thereof to th^ court. Ante 402. 

Pengelljy Serjeant, and the Attorney General^ Sir l^olert 
fiaymondi for the crown, anfwered^ that later authorities 
(hap thofe mentioned, and th^ coiiftant courfe of eviv 
dence fince, intitled them to read the papers offered as 
le^idence, and cited lord Prejiorf^ cafe. Lady Cart^^ 
pafe, they faid, did not fupport the obje£lion, becaufe 
the lefters there produced wferc not in the dlrefl inftancc 
pf th^ perjury. As to the aft Teverfing Sidney's attain- 
der, it t^kes notice that a paper was found in the qlofet 
of Sidf^ey^ and was read| without proving it to be in his 
pwn handrwriting ( but this paper was not found with- 
out a^ pwnjng and acknowledging by the prifoner. He 
fieliver^d it to Mr. Mafon^ ^ witnefs, had it in his cufr 
tody, and it proceeded frpm him. Th^y cited lord Prj/l 
ffitt^B cafe in point, wherein ther^ ws^s only evidence of 
belief that fome of the papers found on lord Pre/Ion 
were in bis baud, and they were read, though they wer^ 
the exprefs ov^rt a£ts laid in the indiQment, The an- 
fwers given by the prifpner at the council they confidered 
fis tantamount to a cQufpfifioii. In Sir Henry Van^s cafe 
the warrant given in evidence againft him was proved 
by only one witnefs, who believed it to be his hand \ 
$^Ut here is a particular fa£( vvhich amounts to a con - 
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^ feffion, and- is. proper evidence for the jury to confider 
whether it be a confeiGon. Thev denied that any cafe 
could be ihewn wherein it had been determined that 
proof of hand-writing by a witnefs who fwears he has 
feen the perfon write, and he believes the paper produced 
to be his hand-writing is not a fufficient proof in a crimi- 
nal profecution, that fuch paper is in the defendant's hand 
writing — before lady Cartas cafe. In all a£lions fuch 
evidence hath been conftantly allowed, and they afked 
what law or what reafon has made a difference between 
civil a£^tons and criminal profecutions ? Lady Carres 
cafe is dark and obfcure. She was indided for perjury 
in an anfwer in chancery. What is faid in her cafe 

. about a letter does not appear at all to relate to the mat- 
ter m i0ue ; the determination mud have been, that an 
anfwer in equity, on oath, Qiall pot be falfified by a 
letter only under the party's handj^ and that fuch a letter 
iSiould not be fufficient evidence to convift of perjury. 
As to colonel. Sidneys cafe, it did not appear that the 
paper found was intended to have been fent out of his 
clofet : but the reafotis recited in the afl: for reverfal of 
his attainder were accucnulative; every ftep taken in 
that attainder was complained of, and there is no par- 
ticular ftrefs laid on the proof of the papen They then 
dated the a€l: verbatini {Arife 40I.) and agreed that 
the nature <rf the evidence they . offered to prove the 
paper pro^ered to the court to be in the defendant's 
hand-writing, ftood clear of any material obje£tion that 
could be railed from the z€t* This paper was not barely 
proved by comparifon of hands ; he^e is a witnefs who 
oitetkfaw him write, and fwears it to be his hand-Writing : 
befides the queftions' propofed to the prifoner and his 
anfwer amounts to a conreiBon. 

Sir John Pratt, C. J. . It is proveid by thewitnefles 
that thefe papers were in Mr. l^gyer^s poficflion. That 
he delivered them to Mrs. Mafon^ that flie locked them 
txp in hej: trunk fcaled, as they were delivered to her by 
Mr, i^j;^, and afterMrards taken out of he* trunk by the 
mefTengersy fo that if they retted here, and no other 
evidence had been given, the papers ought to be read,iiis 
being his papers, which htonce had in his pofleffion. 

Can 
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Can any authority be more exprefs than the cafe, of 
lord Prefton^ where all the ' papers which were in his 
cuftody and taken out of his cuftody were read, without 
any oner of proof that they were his hand. 

This goes further-^the paper offered was not only 
found in his cuftody, but it is a paper written in his own 
hand ! How do you prove this ? ' 

The witnefs tells you he lired with the prifoncr two 
years, afterwards he received letters from him about 
bufinefis, which bnfinefs he did according to the direc- 
tions of thofe letters, and he believes the paper to be his 
hand. If they had gone no further, according to thef 
nfual courfe of evidence, this paper ihould be read. It 
is objeAed that the witnefs can not fwear this,^ becaufe 
he did not fee him write for fifteen years ; but he re- 
ceived letters from him five years ago, and the. charac- 
ter of thefe letters he compared with the paper, and 
from thence he believed that the character of the pri- 
soner's writing is not changed. The witnefs alfo an- 
fwered thofe letters, and they were. about bufinefs which 
he did for the prifoner, and for which he was paid ; 
and, oh the whole matter, he believes the writing to be 
his. This is confirmed by his own confeflion : but if it 
had been an independent evidence, it is an evidence fuf- 
. ficient to have this paper read ; becaufe> if a witnefs 
fwears to his belief of a hand- writing, it h always allow- 
ed to be read. It muft be read as a paper that was in his 
cuftody, and taken out of the cuftody of one with whom 
he had depofited it. 

He agreed to the conftra£lton on lady Carres cafe given 
by the counfel for the crown, and concluded with faying^ 
that if the witnefs doubted, and could not form a belief 
whether it was his writing or no, it would not be evi- 
dence \ for the witnefs muft found his belief ftronger, 
he muft fay, *^ I have feen him write, and I know his 
<< writing, and therefore I believe it to be his hand.'' — 
And as to the circumftance of length of time when he 
faw him write> that muft be left to the jury. 6 St. Tr. 
284. 8 Mod. 8a. S.C. 

In t^e KwG V. Florence HENSEt, Tir/^t^jr, 1 Geo. 2. 
£. i2. indicted for high tt^afcn. Mdrton and Howard, 

the 
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tiie pnibner^s cdunf^li took exception to the reacting of 
two papers, being the rough draft of letters found in a 
bureau where the prifoner kept his linen and papers j 
and, which were only intrgdUdiory evidence^ not aiiy part 
of the ovcrt-adls whicn were to fdpport the fpccie^ of tfca- 
fon charged Upon him, tt-was obje£led that thcfe papers 
were not fufficiently proved to ht found in his cuflody, 
hor fuiBciently proved to be his h^nd-writing ; fot meri 
comparifon vf hands is ho^ fufficient to fUppdrt their being 
read agaihll the defendant. 

The jitt^rney and Solicitor Gaheraf^ coiihfel for the crowif, 
anfwered^ that the papers being found in his cudody, 
and his hand^writing having been fufficiently proved 
by perfons who had ieeti him M^rite, it was fufficient to 
intitle the crown to read them, though the jury are t6 
judge of theth* And they mentioned Layer'^ cafe, and 
Franciah CTikf znA Buchaftan*% cafe in the North, 1746^ 
and Cro/by*% cafe, Shirin. 57^. I Lord Rayni. 39. S. C. 
jirite . where comparifon of hatids Was allowed to be 
good etidencci if the papers are found' in the ciiftody of 
the defendant himfetL Sir John Wedderburh*s cafe* Fo/f* 
22. 245. sir Cholmey Deering^l cafe^ u t. The Kin^ V» 
7hortifide, 

The COURT tihanimoufly ovet-rUled fhtf objedioit. 
Thefe papers ivere found in his cujiody^ and they hav6 
been fudicieritly ptov^d by perfohs who havey?^«hinl 
write, to intitle tnfe crown to read them, i Burr. 644. 
So in the cafe of the Ki>ici v. Dfe Lamotte, Old- 
bailey fefftons^ 20 Oeo. 3. ihdifted for high treafon. 

The counfel for the prifoner having firfb objected that 
fimilarity of hand was no evidence. 

The couRt admitted rhcy virere figlit, but faid thi 
objeftFon did not apply to the' cafe. Similitude of hand-<- 
writing is, where a paper is produced noi fworn to bjr 
any perfon who has feeh the prifoner write to hi as the 
witnefs believest hia hand-writingi but irifefs it to ht 
his hand- writing, becaUfe it is like fome other writing 
that is bis* But thatt is not the evidence refpeding the 
written papers offered to be read on this iriaL They 
have all been proved by perfons hot only acquainted with 
the ptifoner's hahd'^writing^ but who haVe fceii him write, 

and 
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±nA tt6j& that knowledge they fay they believe flic let- 
ftrs and other written papers are of his hand- writings 
^nd that is the only evidence caii be given, ektept it hap- 
pens thai thefe be a perfon who afVually faw the p'rifoner 
wrjte the Very papers prodticed as the evidence, ThiSi 
kind of evidence has been received in Do£ior Henfe/s 
cafe, ^nd in m^ny other Cafes. M&. 

In the King (at the profccution of Jonii Toler Efq. j 
V. James Napped TanUt, at bar, JT. B. Ireland, Trinity, 
t794, before lord CLonmeIl, C.J. Botd and Hewit^ 
juftices; On ail indi^nlent prefertcd by the Attorney' 
Genetal by order 6f the Hoiife of Commohs^ for pro- 
tpkihg Ae faid ^ohn Trier to fight a.duel. 

Mr. ToUr (now lord Norbury, Chief Jujl, Coin. Pleas f 
being alked if hd was acquainted with the hand- writing 
of Mr. Tandy, anfweredj .*« I have fcen him wtite, and 
** haVe reccired letters froito him. I was as well ac- 
** quainted v^ith his hand- writing aS with the hand- 
** writing of any ipan in the world.'* 

tler6 a letter which colonel Smyth, Mr; ^andy'6 friend> 
had 'delivered to Mr. Toler froni Mn Tandy, was offered 
in evidence. . ^ . • 

^he Recorder of Dublin, (iioir barori George) and 
Mat Ndlly, of eounfel for the defendant, obje£led t6 
this letter being it^A. They argued that as the evidence 
ofFered was merdy iipon comparifbh of hands, and a( 
fuggetiibn that the lettet caitre from the hands of Mr. 
Bmyih, withottt any previous gfoilnd to (he:w it Vas fent 
by Mr; Tattdy to Mr. Toler^ it couild not be read. It was' 
fettled by cdnciitrent atithorities from the revcrfal of 
Al^erHoH Sidhe/s attainder to the pre fent cafe, that, iri 
criminal profecutlons, comparifofi of hattd- writing is no£ 
<^v{dence. 1?zpcH wete' read agaihft S/£/)^>)^, becaufe it 
tira$ fworn that they were found in his pofleflion, in hid 
cfiofet, atid w^ri he was prefeht. So in Henfey's cafe^ 
the hShtf-^ritfftg was not only proved, but the treafonabld 
j^apers were foiitid in his draw^ or (lopped on their wa)^' 
ttJ the eneriiy. It was thefe concurrent circumftanees 
that forrted the jgfoundfot reading the written papers iiir 
thefe Cafes ; that is, to fimilarity of writing was added 
pojfejfion of the papers ^ of courfc eyidcncc^ of the hand- 

3,0 writ^g 



Ivriting-^of. the paper offered can not he given until it id 
firft proved to have epinc out of the hands of the dcfcn-* 
dant. They cited 3 St. Tr. go2. 2 Hawk, P. C. ca. 46. 
2 Bac. abr, 313.. Fifi^r^ abr, j^t, Mvid, 243. Theory of 
Evid. 7.^. i Biirr. 6^/^i Ante .. 

BpYD, J. This is not comparifon of hands. Mr. Toler 
(ays he knows the hand-writing. In Sidrtey^s cafe there 
-was one letter proved, and' another given to the jury to 
compare with it. . 

The Recorder of Dublin ainfwered : Jn that cafe the 
writing was proved by perfdhs who knew Sidney's hand- 
writing, perlons'who had received indorfements from 
Him ; but the ground for reading w^s, that they wertf 
found in his pofTefTion. Ante 

Mac Nally added— and in i{enfef% cafe aiid De, La* 
tnotte'' Sf tried fince in England for high tr^aifon, the 
papers rea^ in evidence as being in the nai>d-wriHng of 
the prifoners, were proved to nave been found in uieir 
pofleffion. Ante 

The Prime Serjeant (J. Fitzgerald J^ for the crown^ 
dnfwered-*-That even from the principles on which the 
obje£^ion was made, it could not be contended, that 
evidence. ..of comparifo|i of hand- writing fliould not be 
admitted in criminal cafes, though it may fometimes be 
i)eceflary to pfove the papers in the cuftody of the party, 
y.et no cafe has been cited to (hew that toprove the cuf- 
tody is always necelfary. In an indiftment for fending 
tbreatening letters, proof of the party's hand-writing, and 
d.f the letters coming by j)oft, is evidence fufficient for 
the jury. * If the letter be fent by the poft to extort mo-* 
iiey,.. it will be received in evidence, though the hand*- 
writing b6 nevei^ proved^ The diftinftion, therefore, is 
unwarrantable, and it would be impoffible ever to p?;ovc 
that pfFence if a man chofe to write in his clofet and. 
(end the letter ^>y poft ; for how codld it be proved la 
^is cuftody ? Then the only, proof is fimilitudc of hand- 
tirriting, and that is matter proper for the confideratioa 
of the jury. In cafes of txtafon and other capital cafes, 
the finding in the cuftody, together with the hand-writing', 
being proved, made the papers be received, as in Layer* ^ 
czky lord Prefion*^ cafe, znd Henfefs cafe. The hand- 
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Writing is proved by a perfon acquainted with itj a'n4 
though the gentlemen |iave come armed cap^^pTe with 
puchorities, tbejr have not (hewn a fingle cafe where fuch 
evidence was rejefted for an offence not. capital. He 
cited Gilh. Evid. h Loft, 54. Ante 

Emmety for the defendant.-s-We are armed with fuch 
^ cafe ; tjie cafe of th^ feven bifliops. The hand- writing 
of three- of thefe great and ^ood prelates wetf prove4 ^^^ 
t>y witnefTes acquainted with their hand-writing \ and if 
the. diftinftion t^ken by the prime ferjeant had any foun- 
<}ation, what would have beep the corifequence ? This-^ 
that the writing otfered in evidence would have beei^ 
proved agaijift thofe whofe hands were proved, and not 
as againft thofe whofe bands were not proved j but it 
was not read againft any of them. What faid juftic^ 
Hollow AY. ?-^^< that proof jn crimrnal cafes fhould be 
** ftronger than in cjvil fiiits/ There we go upon flighf 
<« proo^ btit in criminal cafes we require pofitive atid 
*^ fubftaptial proof. 'Is the evidence oiFered pofitive an^ 
« fubftantia'l proof^ or any thing but belief ?** Hearken to 
juftice Powell's expre/Tion, who was the pride and pil- 
lar of the court : " Slender proof is admitted in civil 
^' cafes ; but in fuch ciifes ai this^ to adipit evidence of 
« hand- writing by perfons acquainted with his hand- 
^« writing, where is the fafety of your life or the life of 
«« any man here ?*' This was the cafe of miifdemeanor |^ 
the cafe pf a libel. The firft cafe where the 4oftrine a$ 
to fimilitude of hand-writing is laid doWn, is lady Carres 
cafe, obfcurely reported by Siderfin. But in perjury^ 
proof of hand-writing is not allowed, and jhat deftroys 
the diftinftion bejtween cafes capital and not capital. All 
iimilitude is comparifon^ be.caufe what dbes a man fwear 
to,' but that by knowing the charafter of the particular 
man, he believe^ .the paper to be his writing, from the 
£militu.de tp or comparifon with thofe gharafters. The 
witnefs fweajrs to this letter by having fecn others, an4 
1>y comparing it w^h thofe othew. As to what is cite4 
from the nc^y edition of Gilberfs Law of Evidence^ th6 
part cited is not the text of the original, but the opitiioa 
cif the editor, Mr. Lofi^ and is not law. He then cited 
ffale^P.C. Viic Sidney'^ cafe. Jrtte . ' 
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Franlland^ for the crown,— -Mr. jufticc ^«/fer, who 
deferves great attention> fays, that in the cafe of high 
treafon fimilitude of writing is not fufficient foundation 
for attainder, becaufe there mud be proof of an ove^t** 
a^ ; bat, as corroborating and confirming evidence, eve^ 
^ high treafon and other criminal profeeutiops, as libels, 
proof pf hand- writing is fufficient, a^d it is not necef- 
iary to have feen thp prifoner write, Th^ cafe of th^ 
feven Bifhops turned on the witnefi not l^nowing the 
hand fufficiently. ' Ante 

Lord CLoi^MELL.-rrThere is no doubt, and my bre« 
thren agree with mp that the evidence o&red is admtC* 
^ble to the jury. See how it ftands. This is an indif^-? 
inent for fending a melTage, provoking to fight. I, for 
one, thinly that evidence much M^ei^ker thar^ this is, as 
;(lated bv the i^itnefs, might be admitted* In the firik 
place, if this be receded, I defy all humati ingenuity oi? 
(sxertiop to furnifli evidence pf fending a challenge. 
Again, the man who delivers the challenge, the fecond 
^3 he is ^s^led, he c^n pot be ei^pe^ed to be in thQ 
power of the,profeci|tort The man who delivers a writ- 
fen meflage is himfelf an objeft of lesal puniflunent : 
he cannot therefore be examined to criminate himfelf \ 
but if he could, is i% to be expelled that he is in th^ 
power of the profecutor I How is writing proyed by 
a man who faw th^ prifoner write I What is the gift of 
the profecution ? That he fent a written challenge by 
Smyth his frifsnd. The delivery of the meflage is proved^ 
and it is ftronger here, becs^ife the witnefs knows the 
hand- writing of the defendant. If this man afiUpiied the 
character of friend to Mr. ^andy^ ypu are opef^ to it. 
In Ihort there a^e a variety of ways by which you can 
^w this letter not tq be his handtwriting, if t^^: fa^^ 
win warrant it. ^ ' 

The letter was read. Ridgeway^s MSi. 

Jn the fame cafe^ — rAnother let|er being offered In evi- 
dence, Emmiet again obje&ed to the admiflibility of fimi- 
litude of hand- writing. He confid^red the prefeifit point 
ps differing from the former, but went at large into the 
law, s^s being, common to both. H(ile and Qthers>^ he 
obferyedj, held that ^cimpariiipn of writing was not evi- 
dence. 
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«ieace, but there was a different rule certainly laid down 
jbij BuUer in his law of Niji Prius. That rule was not 
fair^ it proceeded on a falfe principle* Hie principle is 
falfe that makes a difFerence between the law of evidence 
refpeding treafon and any other criminal cafe, except ia 
ttiefe ii^ftaofiesj which confirm the general rule, that is 
where there is a pofitive (latiite to make it evidence, or 
jibfolute neceflicy. The diftuiflion taken between cafes 
capital ^nd thpfe that are not, is denied to be law by the 
moft refpe£table authorities. It has been taken up from 
the Obiter DUIum of BulUr^ but is rejeded by Having 
and Gilbert* In five cafes only have letters been adk. 
mitted, thefe are the cafea of Sidney^ of Henfiy^.of Fran^ 
ciih oi^Prffionj and of Layer* Tlusy weve rejeded' in 
the qifes of lady Carr^ and of Cro/bf^. and the fevea 
^iihopsv In every cafe in which they were read, it wa» 
Qiatter of no importanee whether the writing was 
proved or ^t, except in Sidmy^h cafe« In every othe? 
cafe whatever, wheris they were pennitted to be read, 
there was fom^ cojilatera.! cir^Umftaiice which mnderea 
the proof of hand-writing immaterial. Sidftefs cafe was 
the only exception. Thete it was. admitted to prove his 
band- writing, but the.|^erfal of bis attainder rever&d 
the principle, ^nd mak^ the inteai^n of Ac logiflature 
prohibit evidence of t}^ kind iacffiminal cafes. The 
a&^ieverfing that att9|iiider/redtea^ that 'there vras no 
^pof of any ^reafoii ^^i^tnft him^ that the writing was net 
proved by any witnefs 1^ iiave becsniwritteh. by bim^ not 
that it was not proved by comparifop pf hands, for that 
was the cafe. Here therefore is a legiflative authority 
that there muft be p6fiti^e proof, . Subftantial proof (ii^ 
the words of Mr. 'jafiict ffo/lovj^) tb^t the paper was 
a^ually written by him. ; 

How is lord Prffims csife f He! was f<mnd 'm th^a& 
of committing treafon, independent of thofe letters whiel^ 
were read : he was arrefted going to aflVft the enemy at 
war with th^ king. Th^ evidence was a4initted,not to the 
point for which he was going to be convi^d, bat as a 
collateral circumftaace, as matter of introduQiion. His 
papers were found near him^ in the (hip with him^iii 
iifdticb b^ w^ fSP^^% ^^ ?ra]|^9 : be es^prefied a ftrong 
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^tfire to hare them concealed^ It was on that evidence 
they were read, and not becaufe they were written hj 
iiim,or proved to be fo, bmt becaufe they were found bf 
him, and vpon that principle other letters, aot in hi« 
hand- writing were ajfo read, ^nte . 

Franeia's czk admits of the fame obfervation as th^ 
former. The evidence confided of a copying book, paft 
in his hand-wiicing, part not 5 but both were read, be<f 
canfe before the privy council he confeded that the book 
contained copies of his letters, and explained them: 
wlKrefore the ior<d chief juilice faid, it is nci^ material 
whofe the -writing is,when the prifoner has owned it to 
be copies ^f. his letters. St,Tr, 

In Ztf^s cafe the ground of admiflion was of the 
iame intHie^ ■ He ufed certain expreifions before the 
council, which were considered by the court as a confef- 
fiofi^that the lctiers>|>rbduced were his, and Mrs. Mafin 
proved ihc' weceivcd -them from him ; therefore^ befides 
the circumftance of;ih8ind-wfiting, there were others, 
his own cbdfeflUMi, and beings found in his poflefSonl 
St.Tr. " .• ■' . • ' • • 

Ihave not feeti the c^k f>i De Lmmtte cited by Mr. 
Mac Nallfl Henfiy\ ic/aLi& is the la|^ Some rough drafts oJF 
iettcis were poroduoed aj^inft the prifoner, and what are 
the grounds upon whi^shtbe court admitted them ? The 
•words of the*cd«¥l are tfaefe : <^ thofe papers were found 
«« in his cuftody, atid were proved by perfond who faw 
<* him write/' -It'reftcd upon their' havhijg been found 
in his poffeffion, md i^pon (hat they were admitted. 
Antf > . ■ • • J. . •' 

. In every one of the above cafes there are circum(tance$ 
to prove ^he defendant acquainted with the treafonable 
j^oceedings ; that the written papers flowed from them» 
jind^of cbnfeqoence'they would h&ve been admitted ^th- 
^ut anj proof of the'hand-writihg* 

In bdy Garros cafe, in Cr^ys cafe^ and indie cafe of 
the feven Bi&opsy this evidence was rejeded, and it Is 
remarkably* unfortunate for the diftin6^ion contended 
for, by the crown lawyers, between treafdn and other 
cafes, that twoofthefe cafes were mifdemeanors— <- 
;fherefore their diltindion is to be anfwered thus : Alt 

cafes 
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Ctfes m which dris evidence was admitted, were' cafes ot 
treafon ; and. qf the cafes in which it was rejeded, two 
were mifdemeanors. Lady Carres cafe, which Siderfin 
has obfcurely ^reported , is noentioned as an authorky by 
ji/gernon ^ Sidney himiclf in his defence. It comes front 
him with weighty though he was the party on trial ^ for 
had he recited it falfely, the impofition would not ha¥e 
efcaped lotd chief juft ice Jffferies and the other judges v 
they were eager^ (hamefuliy eager to convift ; they 
caught at every triffe that could affe£t the prifonef to his 
injury ; but, they did not impeach the cafe : ic was in 
the memory of them ail» and therefore the itatement 
by Sidney n>ay be confidered an authentic report. J^^^ 
ries acquiefced in it, and Sawyer and Finch^ the king's 
couniel, did not even attempt to contradict it. If it b^ ' 
now, doubted, ;fee what fir John Hawles fays of it in his 
account of Sidney*% trial : he fays^the evidence was irre- 
gular in proving the book produced to be the defendant's 
hand-writing, becaufe it was like what the witnefs faw 
him write, which is not evidence : and adverting to lady V 

Carres cafe, he (ays, it was well cited by Sidney^ and 
therein it is refolved that comparifon of hands is no evi- 
dence; and iVindhamj who is defcribed as the fecond 
beft judge who fat in 'V||^{lmin{ter-hall, fmce the refto- 
ration to the revolution, was of that opinion, 4 5/. Tn 
197. 6 &.7V. 418. 

. '^The fame cafe is mentioned, in the trial of the feven 
biffiiops, by Pollexfen. He cites it from a note or from 
recollection, for he mentions fa£ts not noticed by &'• 
derfin^ .txi^ HcM^ court rejefted and gave judgment* that 
fimilitude of hand-writing was no evidence ; becaufe, 
fay ,they, it is fo eafy a thing for z man's hand to be 
counterfeited. That cafe of Lady Carr is particularly 
relied oh as the cafe of the feven bifhops. The hand-^ 
writing was there proved 'by perfons who had feen them 
write, and yet it was not admitted \ becaufe, fays Hol^ 
hway, it was neceiTary to have fubftantial proof. In 
Cro/bf^ cafe the prifoner was acquitted, upon producing 
the reverfal of Sidnefs attainder in parliament j fo that 
here there is a diftin£Uon between this and the former 
cvJ^.. Here there is no evidence that the letter wa^ fent 

■- ,:.. ' ■ ■ - ■•••■■■•-■• • -by 
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. oy Mr. Tandy to Mr. Toler. What is tlic conieqiicticci ? 
Suppofe for a monient that he wrote it 5 that it is proveci 
by perfons w^o faw him write ) the inference is, he 
nvrote it, therefore he feht it. Ttat can be but mattery 
df ptefumption : and the law Of prefumptioft is this, the 
joEt to ground the prefumptiori muft be proved ;. but 
evidence iipon i^^ can never be received to ground 
a pfefumptiori. The faft of wntirtg is not the trime, it 
is the finding \ therefcfre what is offered is a light and 
Tafli prefumption ; and rafli it would be, indeed, fof a 
jury to found a verdiflfc of guilty on this Evidence — evi- 
dence that admits you may go as far back as you pleafef 
to raife a preftntiption.-^Wlll the jury fay tliis — we be* 
lieve Mf. Tandj fent the letter, becaufe the witneft be- 
lieves he ivrote it \ and the ivittiefs believes he wrdtd it 
becaufe it is lUe what he has feen him ^rite* 

Lord CloNTaElL, C. J. I have ^(ked my btothers if 
they had any doubt } they Are cleaf that this is evidenec 
itdmiffible to the jury. I kno^r not v^hstt the fetter con- 
tains ; it may go in erkculpatioh of the defendant. I 
gave my opinioti before, and my l^rothers concurred in 
it. Hoi*" are the fafts ? Mr. Tiandy entered into a cor- 
refpondeiice with Mx.Tokr: he diicontinUed for fomef 
time. Mr. T&ler received andtfiet lettef ; pethaps if 
may appear to the jury it Vas not his work. It msit 
fhew that what was before exprefled wefe not his fenti- 
ments, but that his intention was diffetent. Let thef 
letter be read : and it was read.— The defendant was ac- 
quitted. Ridgenvafs Rep. MS. 

The fame rule wias followed in the King *u. the rev. 
William JacksoK,* tried fof treafon, B. R. Ireland^ 
1795. The prifoneW hand-titrriting being ptovcd by 
.Cockayne^ who had feen him write, and who fwore the' 
papers produced l/trere, he believed, in his hand-iivriting. 
A lettet found in the ftudy of Mr. Shne^ ztHertford^ in 
England^ was admitted in evidence againft hiin. Samp^ 
fiffs Rep, of the trial. Vide cd, 0;? cqnspji(act. PoR 4 

And on the trial of Htnry and John Shears^ ei^rs. at 
a comrmjjion of Oyer and Terminer y Dublin^ July^ 179^, a 
paper found in an open deft in the houfe of Henry Shears 
Was admitted as evidence againft both ; John Dtuyer 

having 
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having firft fworn that he had feen John Shears WntCj 
and beUev^ed the paper to be lA his hand-writing. Ridge^ 

In {^fdViiig the haiid-Writitig of a defendant, there ii 
ho di{lin£tion between that' which is legal evidence iti 
a mi) a£iioli^ahd that which is tegal (evidence in a crimi'^ 
nal profecution ; that which is evidence in the one) i^e« 
thcr a ea|iital dfl^n^e 6i Aiifdetneaitor) being evidence in 
tht oth^r; ' 

So rited in 6it tift^ of dodor HeHfiy and De Lamotttt 
abtive 4ilW*d, in the former of M^hich citfes Lord Mans- 
Fitted, G. j. feys, « it is the fcOmmon cafe of proving a 
** mah'& htand-writingi which is done every day between 
«* patty *ha party .^ Of fcoUlrft the following feafes are 
iHuft:fiEitiVe <>f the ante^fed^nt rules; 

BRoAifHEAi) V. WooDLEY, Clerk, cotatti Yeates, J; 
** *i tf^bf^iff' J^hg qj^TUtj i^7d. 

In pVohibitkm, th<; plaintiff in fappbirt of a htoius ^o-^ 
dvhsed'itf ^fidtnce a papet weiring, being b particular of 
tithes, 6r€i. in order to (hew that this wai ^ writing of 
the deceafed re£lot whdfe tianie it boi^e \ the plaintiiPs 
counfel 'biibirid to produce many of the tetdmd to the 
fj^iritndl court of births and burials made in the time of 
thift refiror, and (igned with hid name ; and npon eont- 
lairing thi^ entry with thofe retttrtifi, it Was bid it would 
appeal that the hand^^lnriting Was the iame« The t'e£tot^ 
had b^ety dead rtiany yfearsi 

YfiAf ts, Ji I hAve tto doiibt to rejd£b this etidertcii 
as not admiffible. 1 do not know any cafe where ^om*- 
pSiHrcm of hands Aai been allowed to. be evidence at alL 
No tthil tlltt be dficided by opinion and fpeculation, but 
by evidence, where ai witiiefs has feen the party write, 
and fpfe^kd to h}d b^ef of that Writingi which is pto^ 
dM^ In evidence; But whe^e it is tnerely opinion bit 
the Similitude ^f the wrMng^coHeA^ froin barely tMi- 
pafiifig th^ifn/ the jury inay compare them as weti as any 
b^y dfe^ and any two people may think difFerentiy. In 
an indi£tmcnt fbr forgery, the evidence of a perfon who 

» 3 H has 
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ivx$/i'€n thie party write, is fufficient. The' cafe nowinf 
queftion is not like a rental, tcni^j , old title deeds ; thefe 
are received without CTidcrice of hadd- writing, becaufc 
of the place they come from which givefr them' authen- 
ticity. Suppofe fome of the }ury can not read or Mrrite,. 
tiow are they to judge of the fimilitude of hands. I 
have no doubt but this evidence mtift be reje£ted. Peai^s 
NifiPr, 21. 

Macfhersom 56r. Thoytes^ Mich. 3 1 Geo. 3, GmidhalU^ 
Aflumpfit on a bill of exchange. Indorfee againft ac- 
ceptor. The bill was drawn by one Panyt^ payable to 
his own order, and the name of Pany was indorfed onr 
k. The plaintiff proved the hamd» Writing of ali the in- 
/doffers, except the firft. The defendant's counfel in- 
(ifted that thia ihould alfe* be proved.* It was amfwered 
that the acceptance was an admiffion ef the hand-- 
writing of the dra'^er, and that by comparing the hand«^ 
writing with the indorsement tKey would be found ti^ 
c6rrefp0iidw 

Lord Kenyon. Comparifon of hands is n« evidencei» 
If it wete fa, the iituation of a jury who' cotiM neither 
Dvrite nor read would be a ftrange one, for it is impof-« 
fible for fuch a jury to compare the hand-writuig. The 
plaintiff was called* PeaVs N. P^ 20, 

So in Stranger. v« Searle^ £^^9-33^ Ge»i 3. Niji 
Priuf^ B* R. Wefiimnfier. Adion againft tbe defendsuit 
as acceptor of a bill of exchange* The defence fet up 
by the defendant was that the hand- writing fubfcribed ta 
the bill puaCporting to be his acceptance, waa a forgery. 
Two witneffes on the part of the plaintiff proved the 
}>and-wr]fting of the defendant, sMid fwore that they be- 
lieved it to be hi». 

Erjkint^ for the defendant, ofiercd Co prodtioe other 
bills of exchange accepted by the defendant, and which 
were proved to be his hand- writing, for the purpofe of 
comparing them. Thi« was ofa^eAed to by the plain- 
tiff's counfel, as k did not appear which was the real 
hand-writing of the defendant, thofe bills or tbofe upon 
which the a£tion was brought both being proved by wit- 
neffes, and |h»t k was befides judging from a comparifoii 
of .handSk - 
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liOrd Kenton ruled that tLe witnefs (hould not 1>e al- 
lowed to^ decide upon fach comparifon of hands. Efpln* 
N.P. 14, 

In GooDTiTLE, on the demlfe of Revet v. Braham, 
art bar, J9. ii. 31 Geo. 3. Ejectment. LeiTor of plain- 
tiflF claimed) as heir at law, defendant as derifee of Mrs. 
Eiizaheth Brahatn^ \ht perfon lad ieifed* The plaintiff 
ftated his pedigree, which was admitted ; and the de- 
fendant proved the wiH, which was impeached on va- 
rious grounds, but chiefly on thofe xA forgery aiid undue 
influence. There^ were two parts of the will, to each 
of whieh were three Signatures and a feal; and wkh one 
of them was fealed up a paper purporting to be inftruc-^ 
tions for the will in the hand-writing of the teftatrii, 
and figned and fealed by her 9 at the bottoifi of which 
was a memorandum that the teftatrix, at the time ,of ex- 
sCcuting the will, requeded the attefting witnefles to fign 
Ae. paper for her, which fte declared to be her writing, 
and they had ligned it accordingly. This memorandum 
was in the hand-writing of one Reilly^ ^ivho was fuppofed 
by the plaintiff to be the contriver of the will and who 
was confiderably benefited by it. The plaintiff's cafe» 
as to xktforgeryy confided of evidence that the tedatrix 
was incapable of writing a paper of fuck a length as thefe. 
indru£bions, and hardly able to^gn her name.; of de* 
clarations in her Kfe time that (he would jpever ipake any 
wiil, and of fome cdRtradi6iions of the attefting witnefles. 
The Plaintiff then called two clerks of xhe pod-office, 
who fwore that they were ufed to infped franks and de- 
teA forgeries. They were then aiked whether, from 
their general knowledge of writing, the in{):ru3:ions were 
a natural or an imitated hand. This quedion was ob- 
je£ted to, i^ut allowed by the court; a9d the clerks 
fwore rhat the hapd was imitated. They were the« 
afted if they could judge whether the indru£lions were 
written by the perfon who wrote the miemorandum^ . 
This queftion was alfo ol^eded to, as being a comparifon 
of hands, but was allow^ by the court. 

Lord Kenton, C. J. mentioned ^ cafe wj^ere zdecy^ 
fherer had given evidence of the meaning pf letters, 
without explaining the ground of his art» and where the 
prifeiier was convi£ted and executed. 

3 H 2 BULLEI^, 



429 

BuLLKR, J. faid it was like the caf<| of Welb^hariour^ 
where perfons of ikill were allowed^to give evidence of 
opinion. Vide Chapter on evidence by profejjional meuy 
Ante- 329. 

The clerks then fwore» that froqfi their k^ovirledge of 
the fimilarity of hands they were fur^ that the inftrac-r 
tions and memorandum were written by the fame per-r 
ion. They alfo fwore that all the figns^tures to the will 
and the ijgnature to a power of attorney to fuirendef 
$he cc^pyhold to the ufe of the will executed afterwards 
were imitated, and not natural writing. 

On cTofs^exa^n^inafcion they s^dn^itted that > they had 
never detefbed an imitation of the band of .^ very old 
petfon who wrote with diificulty, and might he fuppo^ 
frequently to (top. That their principal mea^s of ImoWi* 
ing w^s by feeing whether the letters wtxc painfedi that 
is, gone oyer a fecond time with the peni, which they 
admitted might happen to any perfoq from a failure of 
ink. Other fignatures of the teftatri]^, proved by unfuf? 
pe£led perfons, were then (hewn to thefe witneifes ; one 
of thefe fignatures was fworn to be genuine by one of 
themi^ and by the other to be inutated. 

Lord Kenton left the queftipn of forgery to the jury,^ 
on the evidence they had heard,t without any pbferva- 
fion : and the jury fo\ind for the plaintiff*. . 4 Durnf. i^- 
Efi. 497, 498, 499. 

So in STRi^NGER V. SEARI.E, before cited- The de* 
fendant caljed a clerk of the poft-oifl^ce, whofe bufinefa 
it was to dete£lj the forgery of franks. He was previoii^fly 
aiked by the plaintiff's counfel, if b|y the b^re infpe Aion 
of hand-rwriting he could pretend tQ afpertain whether 
it was real or imitated. He faid that, except in a very 
few cafes, he could only do it by comps^riioJl of h^nds:| 
or by knowing the party's hand* writing : and not knowing 
the defendant's hand-writing, his evidence was. rej^^edp 
Bfp. Rep^. N. P. 14, jtnte 418. 

And in the E^ing v. Joseph Cater> efq, tndi^^ for 
a libel, Maid/ione fpring affizes^ 1 8o2. Bonner and Hume^ 
officers in the poft-oiBce^ were admi^tted to prove that the 
libels produced were not written in a natural but in a 
difgAiifcd hand. MS. 

From/ 



Ffom eonfidering the whole of the above duipter. It 
appear9 to be fettled hWt that on proving^ by a witneb 
who has feen the party write, that he believes the papet 
produced to be the hand- writing of the party, fuch paper 
may be re?4 in evidence on any profectitioa capital or 
not, at)4 i^ a^y civil fuit. 

tlixH tit jpourtf)* 

A witnefs (hall npt be admitted to prov^ a writing pro-r 
daced act to be the writing Of a partv, from having feen 
the party write in his prefence, while the a^lion waa 
pending. 

So ruled in Strangeik and Searle, above cited. It 
was aiferted that a witi^fs had leen the defendant write 
(everal times. £Jp^ iST. P. 14. 
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CHAPTER .II, 

■ 

Of written papers Jmnd in the poffeffion of the defendafst^ 
or pubtifiedy or attempted tp ie tranfinitted by him, for 
treafonabfe purpofes, 

Itufe tbe f irff* 

WRITTEN or printed papers found in the pofleffion 
of the defendant may be read againft him in evidence, 
if accomtpaniec) with publication. Vide the lafi ax^ecedew^ 
(hapteTm^ ■ 

Itttle t]}t AumUi. 

Papers plainly reUtive to aay previoua formed defign 
of dethronkig or murdering the king may be properly 
read in evidence as overt^a^s of that treafon, bemg fp&« 
cially laid in the. indidment. 

Foster on this fpccies of eitidence fays, how far 
words or writing of a feditious nature are overt-a£ia 
of compafling the death of the king hath been the 

(ubjc^ 
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faid (by Jeferiesy C. ].) fcribere eji agere. Thw is un» 
doubtedly true under proper limitations, but it was not 
applicable to his cafe. Writing being a deliberate a£k 
tmd capable of fatisfaftory pioof, certainly may, under 
fome circumftances, with publication, be 9n overt»a6l of 
treafon ; and had the papers found in Mr. Sidneys clofet 
been plainly relative to the other tseafonable pra£lices 
charged In the indiftmcnt, they might h^ve beeh r^zd 
a^ififthim, though not publiftied. Fo/l. 198. 

Blackstone commenting on the fame point of evi- 
dence, and contemplating Sidftefs cafe, fupports the 
opinion of Fofier^ after (hewing that words fpoken, how- 
ever wicked, can not be treafon, unlefs by fome particu- 
lar ftatute, he fays, <^ yet, if they be fet down in writing, 
** it argues more deliberate intetition $ and it has beeit* 
^« held that writing is an overt aft of treafon ; •• for, 
^« fcrihere eji dgtrt^* B«t even in diis cafe the bare word$ 
are not the treafon, but the deliberate aft of writing 
them. And fuch writing, though unpubliihed, has in 
fome arbitrary reigns, convifted its author of treafon : 
p«rticidarly in |he cafe oi Pea^hum^ a clei^ymj^n, for 
treiifonable parages in a fer^non never preached. And 
Algerfion Sidney^ for fome papers fpund in his clofqt : 
which, had they been plainly relative to any previous 
formed defign of dethroning or murdering the king, 
might doubtlefsly have been properly read in evidence 
as overt-afts of that treafon which was fpecially Isai m 
the 4ndiftraent. But being merely fpeculati^e, without 
any intention, fo far as appeared, pf makiag any public 
ufe of them, the convifting the audior of treafon, upon, 
fuch an infufficient foundation, has been univerfally dif- 
approveid : Peachum was, therefore, pardoned ; and 
though Sidney^ indeed, was executed, vet i^ was to the 
general difcontent of the nation, and his attamder was 
afterwards reverfed by parliament. (Vide ante .) 
There was then no manner of doubt but that the publi- 
cation of fuch a treafonabfc writing, was a fufficient 
overt-aft of treafon at the common law, though of late 
^en tliat ^a^ be^ queftioned. 4 Blackf, Com, 8i. 

EoST€», 
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toirKK, whofe judgment Blacl/tone has, in a ptSii 
meafure, adopted, feems to found his opinion en Hale^ 
who follows Coke. Hale fafs, « thofe words, which 
^ being fpoken, will not make an overt*a£l to makegoo4 
^ an indi^ment of compafimg the king's death ;, yet, i£ 
<< they are reduced i^nto writing by the delinquent, either 
<^ in letters or books, and piibiifhed v they wi]l make an 
<< overt»a& in the writer to make good fuch an indi£tmeni; 
^ if the matter contained in them impart fuch a com-- 
« paffing." Co. PL Cr. 14. i Hal/j Ft. Cr. 118. 

Fosi'fiii proceeds : the papers found in lord Prefion*& 
cuftody (on boar^ a fmack on the Thames, on his way 
to France) thofe found where Mr. Layer h2A lodged them, 
the intercepted letters of Do^or Henfiy^ w^re all read in 
evidence, as overt-afts of the treafon refpiedlivejy charg- 
ed on tibem, and William Gregg^s interrugtg^ letter might 
in like manner have, been read in evidence if he had put 
himlelf on his tri^L Pofier^ 198. So m Z)^ L^tnott^^ 
cafe, anfe^ . aad the rev. WUliam JaehfotCs eafef &. jR, 
Ireland. Ante . * . 

For thofe papery and letters were written^ in profecu- 
tion. of certain determinate purpefes , which were all 
treafonaUe,, and then in contemplation of the offenders^ 
and were plainly oonnediied with them. ' But. papers in- 
capable of fuch connexion while they ren^ain in thcf 
hands of the author unpublijhedy as Mr. Sidney*^ did, will 
not^make a man a traitor : and, lord Haky in the place 
laft cited, mentioneth two circumilances^as concurrent 
ta make words reduced into writing, overt-a£^ of com- 
t>a{&ng the Jiing's death, that they be puhlijhedy and that 
tkey impQft^^h cempajing. F^ery 198. Vide the King 
V* James N^^per Tandy * Ante 

Letters wrote and forwarded on their way, for the 
purpofe of a treafonable correfpondence, whether found 
in the poileiSon of the defendant, or intercepted. or 
ftoppedin the poft*-office, may be.read in evidence agamfl 
him on a cEarge of levying war, adhering to the king's 
j^ / t • /_- enemy, 
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thtttif, dr cdmpafling the king's death, to prbye tfee 
treafon* v 

As in Lout) Preston's cafe, before cited, j)apert 
found in his cuftody after he had gone on board a boat^ 
da the Thamei^ and was in the ad of going abroad, and 
his CdnduA evinced drident citcumftanees of fear and 
tdntjealment, «rhkh argued the intent of his v6yage td 
be 6f the like nature with thai which the letters Inrer^ 
called fot to prove, and therefore they ^ere read nviibout 
proof of hand-V^riting« 

Oii this €afe of lord pHfioH it is jaftly remarked, by 
Mn Lufty thtit the point there Was not as it has be^tf 
fometimes ftippdfedy a cafe of mere cuftody, a& in &yi^ 
nef% cafe) but a cafe of cuftody and cHtveyance fCon- 
iie£ied With the otert-a£t laid iri the indi&ment of 
paifing on the feai^ and departing towards the kingdom 
of Ftance^ with intent << to delivef the trstittrons inftrtic-* 
tt tioiis in the faid letters contained, to the king's ene-» 
^ mies, in the (aid Idngdom,then at War with Englaiid." 
Gilh. EitiJ. hy Lofi. 78 J, 788- 

In Di^^oi* HlBK^t's cafe, evidence Vl^s given Of in-^ 

tercepted tetters, the hand-Writing 6f the defendant 

liaving been previoufly proved, i Buft. 6/^6. Ante * 

And this evidence was received <m the authority of 

Gregg*^ cafe. 

So iri the King, t>. the ttv.VfiLhiAU jAclcsbif, B. R, 
trelartd, Edfier 1795* 

Mc. LedHy a king's meftnger, ^rodueed a paper found 
by hiln th the pdflei&On of Mn WimaM^tihe^ of Old-Fof d| 
Ei^land. 

Ptnfinhy^ df counfel for the prifoffef,^ idb{e£led t# th^^ 
reading of this paper, becaufe it was neither found in 
the prifoner's cuftody, nor in the coUnty, nor even in 
the kingdom where the treaibn. was charged to have 
been committed, and infifted that the bare hand-writijig 
without any thing elfe, had nevef been held to be evi- 
dence; and that the xnXt fdiihere ejlagett (which lord 
ClonmblL faid was the rule) was never laid down iif • 
general terms but m Algernon iiinef^ cafe, where the \ 
attainder was afterwards reverfed by parliament. 

The 
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The Attorney Gcfisral, (right hon. Arthuf Wdlfij) notr 
lord KiLWARDEN) C. J. B. R. anfweredi there is an 
K>yett*^€t laid, to fupport which two papers ^re proved iii 
order to fliew the purpofe of the prifoner^ who is the 
writeiT} and to give credit to his Carrying on ^a cor- , 
refpondence with the two perfons to whom thofe papers 
are dire£led. With that view we oStt a paper ip the . 
hand writing of the prifoner, found, among the papers. 
of his correipondent William Stone^ in England,* inforoi* 
ing him that he was arrived in Ireland, warning him to 
make no further ufe of the former addrefles on his let- 
ters, and othet cttcumftances tending to (hew Uiat he 
was the medium through ^hich fuch corrcfpondence 
pafled to f'rance. We dd not contend that this is to be 
given in evidence fubftantialiy and (landing by itfelf, but 
in fupport of the fafls ftated. The legal diftin£lipn is^ . 
where a man writes a. paper and parts with it, fuch paper 
is evidence againft him. tt is not offered now as an 
evidence of an overt-a£l, but as a piece of evidence 
cpming from the party acciifed, to be made ufe of cur-, 
rently with other evidence to the fame efR:£):, and thjere« 
fore it (hould be read* Vide Henftfs cafe. Ante • * 

Ponfonby^ in reply. This, like every other matter of*, 
fered in evidence, whether oral or written, is either legal 
or not. It will not do to fay it is to make. a part of die, 
overt-a£l, or to confirm the overt-a£l* An OY^t-a£l can 
not be fuftantiated by three or four, or nine or ten, or 
any number of pieces of paper, unlefs each is in itfelf 
legal and admiffible evidence ; it can not be pieced up in 
the manner attempted on the part of the crown. And 
this paper is not proved ever to have been publiihed by 
theprifoner, nor even to have been in the kingdom of 
Ireland, much lefs in the county where he is charged to 
have committed the treafon. What was the determina- 
tion in lord Prefioti^s cafe ? It was there thought necef- 
fary that there fhould be an overt-a£l in the county where 
the crime was cominitted ; and, the court confirmed 
this obje£kion, in general by fliewing, as a reafon why in 
chat inflance it could npt avail on account of the defen-. 
dant's having taken t>oat in Middlefexy in purfuance of his, 
treafonable defign, which they held fufEcient of anorert- 
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afiin Middiefex, already proved in the county withoaf 
retting upon the papers found eHkwhcrc. 

Downs,, J.* Lord Pre/fort took boat in MiidtefeMr^ 
vAxh the papers on him. Aiid were not the papers ad- 
mitted againft him in Middlefix^ where the indiftment 
was laid, becaufe they were evidence fliewing tic inten'^ 
ihn with which he committed the overt-aft in Middlefexy 
namely,' the taking boit to go to France. 

Clonmell, C.J. There is nothing faid that does 
not affimilate this cafe io the cafe of the King againft 
Henfey. The evidence offered is either introduflory or 
corroborative. Introduftory to what ? To one of the 
counts rn the mdiSment ; either for adhering to the 
king's enemies, or compaffing his death. What then is 
the evidence ? That he had given information to the 
enemy, in orUcr that they might invade the country. 
Tou, (the prifoner's counfel) may, perhaps, be able to 
explain that. Papers are found, and it can not be de- 
nied, in the hand- writing of your client and in the hands 
of his correfpondent, to whom, it is proved, that he. 
wrote letters. Therefore this is evidence. How far the 
eontents may go in explanation, or contradidion, can 
only appear by reading the letter. 

Chamberlains, J. This is read only to (hew quo 
animo the letter was direfted to Stone \ and being in the 
hand- writing of the prifoner is evidence to go to the 
jury. The only queftion is, whether a paper in his hand- 
writing in England may not be read to explain that which 
he has done in Ireland. The court over-ruled the objec- 
. tion. . Sampfon^s Report of Jackfon^s tri, 57, 58. 

In the fame cafe*^ After fome bbje&ion by the pri- 
foner*s counfel founded on the rule that the beft evi- 
dence the cafe admits of muft be pfoduced ; the court 
direfted to be read a letter in the hand-writing of Mr. 
Holford Stoney at Paris, to Mr. Home Toohe, in Lotidony to 
ihew the whole connexion of a correfpondence pre- 
vioufly proved. The Attorney General having in anfwer 
to the objeftion made, obferved that: it was the beft evi- 
dence, and that there could be no better 5 Mr. Holford 
Stone being out of the reach of the procefs of the court, 
and, even were he pot, he could not he examined to 

criminate 
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criminate hitnfelf. But at all events the paper oficred 
having been got on the prifoner's table in DiiUiHi^ that 
is in his pofleffion^ it was clearly admiffible evtoencc 
againft him* &ampfotCs Rep* Jackjoris tru 64. 

Lord CLQNMExXy C. J. in charging .the jury in the 
iamc cafe faid^ and Downs add ChamlbskjlaimEi juftices^ 
concurred, that letters of advice and correfpondence x>f 
.intelligence t<> the. enemy, to enable them to annoy this 
.country, or defend themfelves, written and fent in order 
to l>e delivered to the enemy, are, though interested in 
their progrefs, overt*.a£);8 p£ treafon in compafing the 
4}eath of &e kingi. and, of adherbig to his enemies. And 
. then adverting to thf cafe of Qregg> before cited, ke 
. added, that fo it had been det^/nined by all the judges 
of Mp^land in that cafe, whei:e the indi&ment bone 
4trong re&mblance to the. present. Ic wab true, in the pre- 
sent cafe, the letter^ gtveqi in <evidenc« had never reached 
their intended ^deiltfiatiQii, but w^re ftopped in the poft- 
office^ ;biit that does tiot, alter the, cafe: and the reafon 
. is obyi^^ antl -clear, for were thai the cafe, no trait6r 
<rouldat^ny time be indicted, however mifebievous the 
treafon,;,unlefs the letters written by him,- or attempted 
to.bp trai^fmitiied by hiiQ, had gone to and been received 
by the > p^foir for whom they were intended ;. in wbidi 
cafe thj^ traitor cov^d.n^ever be laid, bold of^ Until at lead 
after the mifchief was done- Sampfrn's R^ort of Jatlh 
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CHAPTER III. 

Of written Evidence from the Records and Proceedings of 
Courts of Law i Equity y and atbjsr Courts having; compel 
tent jurifSRiofu 

mule t!)e jpirtL 

THE final fentenoe, decree, or judgment of any fo- 
reign court which hath competent jurifdi£lion of the 
lxi^]t€L determined before them, is conclufive evidence 
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in any other court of concurrent jurifdi£lion ; and there^ 
fore an acquittal on a criminal charge in a foreigp 
country may be pleaded in bar of an indictment for th<;; 
fame offence in England. 

It ift a bar, fays Bullbr, jufiice^ B. R. becaufe a final 
determination in a court having competent jurifiiidim 
18 conclufiYC in all courts of concurrent jurifdi£%i6i|. 
Therefore if ji. having killed a perfon in Spain^ were 
there profecuted, tried, and acquitted, and afterwards 
indited in England, he might plead tl^e 'ae<{uittal in 
Spain in h^i^ BulUf^s N. P. $45* ' 

So in the King v. HyTCHiMSON, ap Car. a. (cited in 
Beak v, Thyrwhit, Eajter^ 4 Jac. %. B. R. anna 
1688.) The defendant had killed a perfon nam^d Coi/om, 
in Pdrtugalf and was acquitted there of the mi|rder| 
being afterwards apprehended in England for tho fame 
{z(k, he was brought into the court of King^s Bench by 
hah^of corpus, where he produced an exeipplification of 
the record of his acquittal in Port^al^ but the king 
being very willing to have him tfie4 in England for the. 
iame offence, it was referred to the confideration of the 
judges, who all agreed that as he had been already ac^ 
quitted of the charge by the law of Portugal^ he could 
not be tried again for it in England, 3 Mtld. 194. Vide 
Biake V. Tyrne/. & C\ I Skdv;er. 6f Ea/l. 1 Wilh ^ 
Mary^ . > 

In the King v. Davip Roache, Old^Bailey, December 
Seffions^ I775> the fame point is recognized as law. The 
defendant was tried at a fpecial-eommiiSoii before Burt 
LAND, baron, AsTON, juJUcey and Gltnn, ferjeant and 
recorder of London, for t^e mqrdcr pf Joh^ fergufon^ at 
the Cape of Good^ltope, on the coaft oi Africs^. 

The indiAment was founded on^<a^. 33 Hen. 8. ca. 23. 
The prifoner pleaded atfter/oit acquit before Olaff Martini 
Begg, provincial fifcal of the*fupreme court of criniinal 
jurifprudence there : but withdrew his plea in bar, put 
in the general iffue, and was acquitted. Leach Cr. Ca^ 
7. edit. 125. 3 edit. 160. 
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Unit tjbe ^ccoiui. 

Bnt the fentcnce of a civil or ecciefiaftical court can 
fiot be pleaded in bar in a court of common law to an in- 
diiJhnept 5 nor is Xuch fcntencc evidence on a profecution 
for an offence at common law, or by ftatute. 

Therefore to forge awiii, is a capital offence, although 
-the fttppofed teftator is living ; and although at the time 
pf the trial the probate was not recalled. 

As in the King, ih John Stealing, Old Baiiey^ &p^ 
tenJfer %e0pns^ I773» ^3 ^^* 3* before Nares and 
AsHURST, Jnftlees^ aijd Gi-yun, Serjeant zaA Recorder of 
JLMtdon* . ' 

The indi£(ment was for forging the laft will and tef*- 
tament pf Efiz^eth Sitsfer, fpiufter, with intention to 
defraud the South-Sea company; with five other counts 
for uttering and pubiiihing the faid will, knowing it to 
be forged, and charging the prifoner witK an intention to 
defraud, firft^ Elizabeth Siuterf ^nd fecopdly, Danid 
.Crofts. '> ' 

The circumftances were — ^The prifoner Join Stirling 
was a young man inhabiting chambers in the temple ; 
and Elizabetb Shuter, tjie fuppofed ' te(tatrix of the will, 
was his laundrefs* - On the twentieth of Febtttaty, 1773, 
the prifoner applied tQ , the clerk of ^ne MJbpp^ a prd£fcor 
in Doftor's Commons, ifi ord^r to prt}ve the will of 
Mrs. Siuter, whom he reprcfented to feve lived at Toot- 
ingf in Surrey. He accordingly took the oath before the 
(t^rrogate, and the probate of the will was made out, 
and delivered to him. On the twenty-fecond of Fe- 
bruary^ he tQpk the probate of the will to tk^ South-Sea 
fapufe^ and entered jt there with the proper clerks, in 
co;ife^^^ce of which, oi> .the twwjty-fiftl^^ he wei^ 
to the proper offices^ and fold put £3$^ ft6f:kJ 

The will was produced in evidence, in which Mrs. 
SiuterwzB made to give toiler « dear njaftcr and very 
A^ good friend John SterJing^oi ,iht inid^le tempjcj fole 
« executor, /350, South-Sea annuities^ and ^11 her oth^r 
<' eftates and efFe£is in truft to make fale of, &c. and 
f* out of the money arifing from fiich fale, -to pay all 

♦^ her 
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•* her juft debts, &c. then to retain for his. own benefit 
<« /'30 for his tiioublc as executor^ and divide the re- 
« fidue among her relations," who were fpecified : and 
it purported to be figned and delivered by her in the 
prefence of two witnefles. 

It appeared on the trial that the probate, was not re^ 
called, 

Elizabeth Shuter was herfelf produced to prove that 
the fignature to the will was not her haad*writing> and 
the jury found the prifoner guilty. 

The judgment was liowever refpitcd on a doubt, whe- 
ther as the fuppofed teflatrix was living, the prifoner was 
legally convifled of having forged her Iq^ will and tefta- 
ment, there being no fuch inftrument as a laft will and 
tcftament in contemplation of law until aft^ the death of 
^the pe3:fon jn^kiag ic ; 

But.^pop ,tbe authority oi the .cafe oi Ann Lewis, the 
judges .were ^naisimouily of opinion that an indcument 
may be the fubjeft of forgery, ahhough ia fad it iheuld 
;appear impoflible for fuch an inftrument as the inftru- 
ment forged to exi{l, provided the inftrument purports 
on th« face of it to bCr^cK^d and valid as to the. purpofes 
'for which it was intended to be made. The prifoner re- 
ceived fentei)ce of, deatjx. Leach. Cr. Ca- 2 edit. .95. 
3 ^fl&V. .117,^ ifj/t? i *(?*•* Vide. Mt^phjs cafe, 10 iu 1r. 

>IoTE.-7ln the Dutc^fs of KiNCSTO^'a cafe which 
follows, .a|lrthe,^£ef r^jiraatto tius|>oint are cited, a|j- 

plied, aiid ir^isil o^u',.^ . . .• ' 
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A 'ftnt^ht in 'tKe Spiritual court againft a marriage, 
in ff ruit*for'ja£litation of marriage, is not conclufivc 
<;vidcnce to ftpp the crown from proving the fame mar- 
riage in ail' incfiSment for polygamy 5 for the validity of 
■fuch feiit^ence 'may be impeached for having been ob- 
taihed by fraud. 

So ruled in the trial of Elizabeth dutchefs of KiNGSTOi^, 
;tefOr6 the L0!Rt>S q{ Great Britain, April, 1776, 1$ Geo. 3. 
. The fa£ts pn which the indiflment was founded were;: 

Elizabeth. 
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Elizaieth Chudkighy daughter of colonel Thomas Chudlelghf 
of Chelfea college, was married to the honorable Augi^us 
John Herveyy (afterwards earl of Briftol) on the fourth of 
.Auguft, 1744, at the parifli church of Lainfton, in the 
county of Southampton, as appears by -the regrfler of 
that place* 

' On the ninth of November, 1768,' (he inftituted a fuk 
of jaBitation of marriage againft Mr, Herv^^ in the 
c'onfiftory court of the bifhop of London, and on the 
tenth of Febtuary, 1769, fefitence was pronounced, <• that 
** the faid Elizabeth Chudhigh was and now is a fpinfter, 
***and free fronrall matrimonial contrafts and efpoufals 
** with the faid Atiguftus John HerveyP 

On the eighth of March, 1769, Mifs Chudleigh was 
married!, by fpeclal licence from the archbifhop of Can- 
terbury, to Evelyn Pierpointy duke of Kingilon. And 
on the ninth of January, 17751 an indiftmerit of poly- 
gamy was found at Hicks's-hall, county of Middlefex, 
charging, « that. Eltzaheth the wife of Auguftus John 
** Herveyy efq. of Hanover-fquare, in the county of mid" 
Mlefexy being then married, and then the wife of the 
faid Augujlusy felonioully did marry and take to- huf- 
band Evelyn Pierpointy duke of Kingfton, the faid Au^ 
gujlus John Hervey being then alive, &c/' 
The proceeding being removed into the court of King's 
Bench by writ of certiarariy dated the eighteenth of May, 
1775 ; this writ was fuperceded, and on the eleventh of 
, November, 1776, another writ of certiorari^ (igned Yoric, 
iifued to remove the proceedings before the king in par- 
liament. 

On the fifteenth of April, 1776, the defendant was 
brought to trial before the lords. She pleaded not guilty 
to the indiftment, and immediately addreffed the lords 
thus : " My lords, the fuppofed marriage in the indift- 
*< ment with Mr. Herveyy which is the ground of the 
" charge againft me, was infifted upon by hinv in a fuit 
" inftituted by me in the confiftory court of the right 
<« reverend lord bifhop of London, by the fentence of 
«« which court ftill in force, it was pronounced, decreed, 
*« and declared, that I was free from all matrimonisil' 
, - " contradts 
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*' conttads or efpottfalff with the'faid Mr. Her'vey ; an<f^ 
** my lordsi I am advifed that thh fentencCy which I 
** now deiire leave to offer to your lordfliipay Remaining 
*^ unreverfed and unimpeached) is jconclufivi^) and that 
^ no other evidence ought to be received or ^ated t<ar 
•• your lotdlbips rdfpefting fuch pretended marriage/' 

The Attorney Generalf (Thuriow) firft infifting on a 
refervatipn of his right to ob)e£l to the proceedings \A 
Ae jaAitation caufe whenever they ihould be offered in 
iviJettce^ consented that the whole proceedings (hould be 
read; that it, the original zWtgzium oi Elhabetb Chud-* 
kigb% the crofs allegation delivered in by Mr. Hervey\ 
her anfwer ; the articles, on which the proofs were taken; 
thf depofitionSf amd the fentence s and the lords then 
permitted the proceedings and fentence ta be read, de 
htie ejfe ; and br the fentence It a{ypeared that the de- 
fendant was declared free from all matrimonial contra^s 
and efpoufals with Mr. tierviy* 

Mn Wallac€y for defendant, fobmitted. This fentence 
is concluGve, as long as it remains in force ; and of ne- 
ceffity it muft be received in evidence in all courts and in 
aU places where the fubje£l of the marriage can become 
a matter of difpute. The conftitution of the kingdom 
has placed the dectfions of the rights of marriage folcly 
in the ecciefiaftical course. The common law courts have 
no f|ich original jurifdiSiion ; though marriages may 
^ome incidentally before them : but where the proper 
forum has given decifion upon the point, the commpn 
law courts have never examined into the grounds or 
queftionedthe validity of the fentence. He cited a qafe of 
jaEtitatuai m the arfhes, in the reign oiWilL 3. Carthew 
225. Bunt'mgy.AddingJbalL i^j Etiz. 4 Co. 29, Kenn^s 
cafe^ T Rep. 41. BlackhanCs cafi^ I &alh 290. Hatfield 
and Hatfield. Viner^ tit. Marriage. Before the lords of 
England. Clews v. Bathurfiy i Stra. 960.. De Cofta v. 
ViilaRedy 2. Stra.^6i. 

TJie a^ove cafes, he obferved, refpefied cafes of mar- 
riage, but the jurifdi£lion of the ecclefiailical courts was 
' the fiame in other inftances ; as in the probate of wills, 
and granting tetters of adminiilratiQn. He cited Noel v. 

Wells^ 
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tf^ells^ 19 Car. 2. I Le^. 235. and Branjby s* Rermichf 
.1718. Before the JordSf an Afpiol from Chancery. 

He then argued that the fame rules obtain with refpe£t 
to eydry c«urt of competent jurifdi£lion, whether foreign 
or domeftic. The common law courts give credit to the 
decifions of all foreign courts of points within their pro- 
l^r jurifdiflion, and do not examine into the fa£):s» but 
are concluded by the fentence. In fupport of this rul^ 
be cited. ' 

Hughes V. Cornelius, B. R. on a judgment of the 
French admiralty,* Mieh. 34 Car^ Z. Sir Thomas Raym. 

: 473- . \ 

It is the fame in cafe of infurance ) and in refpe£); to 

the courts of admiralty \ whether prize or not prize, be- 
longs to that court, ;be jurifdidion of that court decides 
upon the fubjeA. 

So the local cuftomis of foreign countries. Burrow v, 
JamienOy I Stra. 233. ' . 

He infifted that in almoft every cafe where judgments 
or records of other courts have been the fubjeft of dif- 
cuflion, the fentcnces of the ccclefiaftical court have al- 
ways been cited and argued, as concluCve upon the fub- 
je£c in difpute, and the courts have uniformly adopted 
thofe cafes at law ; but the attempt has ever been to dif* 
tinguiQi cafes immediately before .the court frcnn thofe 
determined by the ccclefiaftical jurifdiftion. So in Philips 
Vk Bury. Slim, 468* 

He next cited Biddulph Farmer v. Ather. Trinity^ 
lZ Isf 29 Geo. 2. Com, B, In which cafe -the chief 
juftice faid — If there is a fentence in an ecclefiaftical 
court declaring a marriage, if it could be proved by a 
hundred witnefles that the parties were never within five 
hundred itiiles bf each other, the evidence is not to be 
received, but the judgment of the ecclefiaftical court is 
conclufive upon the point. 2 Wilf. 213. 

He then obferved that though the cafes he had cited 
refpe£J;ed civil fuits, yet no real ground of diftindlion 
could be made between criminal and dvU proceedings. 
In civil fuits, courts go as far as pofiible to relieve diaims 
founded in equity and juftice: in criminal cafes, the 
leaning is always to the defendant, and therefore fuch 
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eyidence is fttonger in a criminal proiecution. In fup- 

' port of this he cited — 

The King v, Vincent. Old'iBaiiey, S Geo. i, Ji- 
didment for forging a will of a perfon^l e(late. On the 

* trial the forgery wa^ prored, but the defendant producing 
a. probate, that was held to be conclufive evidence in fup- 

' port of the will, and the defendant was acquitted. 
I Strange 4&1. But vide the King v. Sterling. \Ante 
• 
King v. Rhodes, 12 Geih i.B, R. The fame dodrinc 
was held. Defendant exhibited a bill in DoBors Commons^ 
•as executor, and demanded probate. Aftef lortg conteft it 
was determined in favotir of the will ; and upon an appeal 
to the delegates, this fentence was conftrmed. After, tfie 
fentenee, the parties who brought it about fell out, and 

'difcovered that the will which had been proved was a 
forgery. The manner of giving, relief was to grant a 
commifiion of review 5 but the perfon who had been in- 
jured and difappointed by this forgery^ alfo preferred a 
bill of indi£tment againft the perfons eencerped in the 
a£l o-f fJMrgery. The Chief Juftice refufed to try the 
caufe whilft the fentenee was in force ; but infifted that 
it ibotkld {land off tkntil the fentence was laid out of the 
cafe by the decifion of the commifliohers under that 
commiffion of review, i ^rcmge 703.. Vide the King 
tf. Sterling. Ante /^2g* v 

The King %n Gardell was alfo in point. It was an 
indidment profecuted by Mr. Crawford^ a jfellow-com- 
teoner of ^ueeris College^ for an aflault. At the trial die 
defendant,, who had a£led by orders of the college,, pf o» 
duced the ads of the college, by which Crawford had 
been expelled. The jtroGE declared,, that a$ the college 
had the fol^ jurifdi^ion of the caufe, their decifion was 
conclufive .upon, him ; and it did not fignify upon what 
pounds Iheyhad gone \ for t&e e^£l: of their jiiuigment 
was an excufe for the defendant, and fo long as it re- 
mained unimpeached and' unrevei£ed,' there could be no 
doubt but it furniOied prote£kiot» to the de^f^ndant,. or to 

. fpeak more properly, a defence a^aiiift the. ]ndi<^n?ent. 
The caufe was brought before the Kmg^s Bensh ^ znA the 
Judges there were unanimoufly of opinion that ^the court 

had 
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had don€ right at the trial of the caufe to reje<El all evi- 
I detice upon the ground of thefe ads of ej^purfion ;*that. 

^ the adis themfelves, being within the jurifdi^on. of the 
college^ were fuffieient for the defendant to avail him- 
i felf of, and that it was not competent tp the profecutor. 

of that indidment td (hew to the court that thcfc were 
; ^ not regularly or prderly done, or that tkej weje invalid: 

I in any refpefl whatfoever. And in that cafe .the general; 

do^rine was recognized, that in all Aourts of compel 
tent jurifdif^ion, their afte, however-wrong they are, yer 
\fhile they remain in force, are conclufive upon every: 
other court : the cafes of ecclefiafttcal fentences^ audi 
many others, were then mentioned. 
' He called the attention of the lords to the cafeein 

Exchequer kizurcs^ ivhere condemifations are given con-: 
ftantly almoft without a defence, and yet all other courts 
snre concluded by them : and under all tfaofe authorities, 
[ for a fucceiBon of ages, he refted that the court would 

I cfonceiv^ that the fcntence of the ecclefiaftical court pro-^ 

duced, in a cafe clearly within their jurifdidion, in a^ 
cafe in which they had the fole juTifdi£Hon, was coneln- 
five. . . 

' Mr. Mansfield, on the fame fide, ftated the proceed- 
ifigs in the ecclefiaftical court in obtaining the fentence: 
of ja£litation : and argued that if that fentence had the 
force which it was apprehended it muft have, it woukt 
of courfe follow that the indi£):ment muft falltoithe* 
ground ; becaufe the fole foundation of the criminak 
charge being the fuppofed marriage of the defendant 
with Mr. Hervey, this fentence, if conclufive, unanfwer- 
ably proves fuch marriage never exifted. Then it fol-.' 
lows, as a confcquence, that this is the proper place and> 
|)oint of time to ftop the trial. Evidence ought ndt to^ 
be heard, if this fentence is conelufive, becauie it would 
be hearing that which could have no intentipnj no weight,' 
no confequence, fo it would be nugatory to ftate it. 

To fliew that the fentence was conelufive, he took into^ 
confi deration the ftatute on which the profecution was 
founded, and the ftate of the law before it was ena£ted^ 
The a£t creates no new ofience. It'puniihes nothing hut 
what was puniihable before, a fecond marriage, while a 

' ~ 3 K i former 
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former exifted ; and .this has been an ofFence as long as 
the ecclefiaftical conftitution of this country has fubiifted. 
The ftatute makes no other alteration in the law, but as 
it fubje^s perfons committing thi^ ofFence to temporal 
profecation and puniihment before this a£b, fuch an of-^ . 
fence could only be the obje£l of ecclefiaftical cenfure.and. 
punifhment ; and the ftatute ne.ver intended to break in ; 
upon or alter the rights of the epclefiaftical courts. The . 
preamble (hews it was not the intent of the ]egiilature» 
that a fecond marriage Ihpuld be the objc£t of puniihr. 
ment where there had been a Sentence which prevented > 
a fuppofed former marriage being binding upon the par-. 
^s. The preamble fays, that divers evil-difpofed per- 
fons being marrtedy rUn out of one country into another, 
or into places where they are not known, and there be»; 
come to be married, having another hufband or wife, 
living, to the great difpleafure of God and utter undping. 
of divers h<meft metis* children and others. But it never, 
was fuppofed by the makers of the ftatute that the per-»^ 
fons defcribed in the .preamble wpujl^ go through the. 
form and ceremony of a trial, and obtain a decifion in 
the ecclefiaftical court before fuch fecond; marriage was 
to take eftedl : but it is enough that in this a£i: there is: 
not any thing that tends to diminiih or break in upon, 
die dominion of the ecclefiaftical courts, but that the. 
ftatute left thofe courts, and the law relating to them, juft^ 
in the fame fituation as they were before. Now if this. 

' was an offence before the aft, how was it punifhable ? , 
What^ would have been the operation of fuch a fentence 
before this law. ? iJnqueftipnably a perfon taking a fe-. 
cond hufband or wife, the firft being living, might h,aye< 
been made the (ubjcfk of punifliment in the ecclefiaftical 
dourts ; but fo long as the fentence remained, the rela- 
tion of hu(l)and and wife could not exift, which alone 
muft be the foundation of 3 profecution : for the ofFence 
of taking a fecond hufband upon this ftatute, the a£l 
upon which the whole proceeding is founded having, 
made no alteration in the cafe, the law remains the. 
fime. Yet fuch a fentence in the exicJefiaftical cour^ 
would not have made adultery lawful, or have made ^. 

marriage with a fecon4 hufband or wife a good one ; 
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tut while the fentence fubfifted, it would have proved 
that there was no firft marriage at any time by any par- ' 
ties interefted. Such a fentence as this mayi however, 
be undone ^ for it is a fundamental rule in xhe ecclefiaf- ' 
tical courts, thzt Jententta contra tnairtnii)mum non tranjihit 
in rem judicatam* 

He then pointed out that the courts ecclefiaftical 
might, on the application of any peffon interefted, al-' 
low.the inftitution of a new fuit to fet aGde a former' 
fentence, and on new evidence eftabliQj the' martikge 
formerly diflblved, Jfrom which he argued that the lords 
^ere not to conclude that by fanfltionrng the fentence 
produced, they either authorized aJiuItery or gave effefl: 
to fecond marriages while firft marriages fubnft^d ; for. 
&t any time fuch marriage might be eftabliftied, notwith« 
ftanding a fentence againft it, wtien any perfori (hotild 
think fit in a legal way, in fuch judicatures, to impeach 
that fentence : but what he contended for was this^ 
*« that while th^ fentence remains, the matter is con-' 
*< eluded ; the marriage can not be proved td exift \ the 
<< relation of hufband and wife is deftfoyed" 

Now, if this is well founded in the known prafticc 
and law of thefe courts, the corifequence will be, that' 
this fentence muft now have the effeft under a profe-' 
cution on the aft of parliament, as it Would have had' 
ill a profec^tion in the ecclefiaftical court for an adul« 
tery or a crime againft the firft marriage. 

The cafes cited he confidered as proving his conclu-* 
fions ; fo did the rules of the courts of common law. lii' 
every inftance in which an iflue is joined in thofe courts 
upon matrimony, they decide not : they kuA to the fpi- 
ritual courts to have the matter dfeCMed upony So in 
cafes of dower, where it is denied that tlte v/idow was 
lawfully married, the teiiiporal courts r^fer the iqueftiort' 
to the fpiritual, arid the aecifion of the'biflibp is final.' 
Soon queftions of legitimacy where baftardy is alledged. 
§0 on the probate of wills, and even on an indictment of 
forgery, a decifion.of the ecclefiaftical court 6n the va* 
lidityof the will was held conclufiye. The deciGons of 
jthe court of admiralty are like wife conclufive ^ and thofe 
of the court df exchequer^ concerning the revenue ; ^nd 
theVe are many other inftances in which, after fentences 
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of courts hatring competent jurifdiftion, all other courts 
arc ftiut out from inquiry into the matter, however it 
might appear, that fuch feijtences are not founded in 
truth. 

It may be faid in anfwer to thefe argumcntg, let fuch 
fentences be final and conclufiye as they may, yet if a 
fentenc€ be theicfiefl of agreement andcollufion, it (hall 
not be final, nor Have a binding force ; but if there be any 
ground to impute to this fen^pnce fuch original as the 
courts oi comnion Uw call coven, or collufion, this is 
not the place in which fuch collufioji ought to be inquired 
into. Thofe courts which have the decifion of matters 
relating to matriage are fully equal to the decifion of 
fuc)i coUufion, they may undo their own fentences ; and 
it is not to-be prefumed that they would encourage col- 
luGon^- and they wiU on any occafion review their fen* 
tonces when applied to by perfons interefted. 

He then argued that the marriage in queftion was not 
fuch as the ftatute. of James made an obje£^ of punifh-^ 
inent. Tfte preamble recited that the ftatute was made 
on account of ti^mporal mifchiefs ; and though fuch of- 
fenoe was charged to, be againfl God and religion, yet 
if that had been the only evil apprehended from fuch 
marriages, the legiilature would have left them to have 
. been puuifted whe^e all othtr ofiences againft religion 
are cogniz^able and pumfiiable. It was the temporal mif- 
chief that produced the law; but no temporal mifchief 
could arife from, giving to the fentence fuHicient weight 
tp ftop the profecution ; for that fentence could not in* 
jure any human creature who did not chufe to acquiefce 
under it j for the remoteft iflue- might commence a fuit in 
the fpirltual court, in order to get rrd of it. Give it there- 
fore its tttmoil forcQ in favour of the defendant, it would 
qnly go. to prevent a,profecution where the marriage un- 
done was of fucb.a fo,rt that no human creature would 
huve an intereft to fupport it. 

He then cited cafes to (hew that collufion was not the. 
ftibjeS of temporal inquiry ; butthat fuch inquiry ought 
to be confined to tHe fpiritual courts. Kenn^s cafe^ 7. Rep. 
41. . Morris and W^ehher, M(iore 22^* Hatfield v. Hatf^ 

field. •* '. 
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His next objeft was to fhew, from legiflatiYc authority,' 
that a collufive judgirierit in the fpiritual court could not 
be fet afide, but is final and conclufive. For this purpofe 
he cited Jfat. 9 Hen. 6. ca. ii. intitied *« Proclamations 
« before a writ be awarded to a bifhop to certify baf* 
•< tardy,*' by the preamble of which it appears that a 
certificate of baftardy, though obtained by flagrant colpea 
and collufio^i, is faid to have fuch effed: that it ought, 
by the la^w of England, difinherit heirs and their iflue for 
jtver : and then it provides that ^* to efchew fuch fubtld 
**^ difinherifons it is ordained, that in cafe of a certificate 
«« of multerj no manner of certificate fhall be in anywife 
*« put to prejudice, bind, endamage, or conclude any 
<« perfon but him or his heirs that was a party to the 
<* plea," And then it goes on to enaBy that in future 
afl proceedings^ of this fort- (hall be attended with different 
proclamations that are ordered by that aft, that it may 
in future be known when fuch certifcate will be applied 
for to the fpiritual courts, and that aU parties* friterefled 
may have notice to make their objeftions. — ^Then does it 
not appear by this kw, that the certificate or decifidn of 
the ecciefiaflical court, in a cafe of baftardy, even though 
founded upon coUufion,' was decifive, when once it was 
formally received from the ccctefiafticarjfu<Ige ? • And *if 
it was fo, will it be a ftretch of the amy^JM-ity of that judi- 
cature, now to fay, that a fentence in" a caiife of mar- 
riage, which is a^ peculiarly to be cbnfincd to their ju- 
rifdi£tion,- ought to have the fame force! And if it is 
not to have the fame force, will it not be breaiking in 
upon or evading that jurifdiftion in a way never before 
done, *f the Houfe of Lords fbould now fuifer this fen- 
tence in another place toi be impeached and over- 
turned. ' ' 

He then flated the King it. Far, where the decifion 
of th^ fpiritual court upon a will- is heW to be decifive 
upon the ckarefl proof of forgery, Ketyng 43* t Siderf, 
254- ■ • 

To prefume that the parties knew they were married, 
and that that con fideration brought the defendant within 
the ftatute oi James ^ would, he faid, be an impcaoh- 
meiU oi the fentence t but another teafon fhewed fhe 

was 



w^ft rtof witkln the a£l : ' the aft did not mcan^ in all cafei 
, to puniih a fecond marriage, where the former huft^and 
or wife were found to be living, as where one of the 
parties is beyond the feas for feyen years, with (he know- 
ledge of the other party j and as to the irhmorarity of the 
cafe, as to the cffeft againft religion and againft the eter- 
. nal facred obligation of marriage, it remains exaftJy the 
fame^ whether the hu(tand be oil this fide of the chan- 
nel or the other. He then reviewed the fevefal points 
. he had made and concluded-?-*" that upon the authorities 
: <* of law therQ was no ground to attach of impeach the 
"^ fentence ; that, it was final and conclufive, of courfe 
'^^ ho other evidence ought to be received impeaching 
^< the marriage; that the indiftment thetefore muft fall, 
'<« and that as no evidence could be teceived, it would be 
" idle, impertinent, and of no ufe to ftate it. , 

DoBor Calvert, fame fide, agreed that when judg- 
ment is given by any court having original and direft ju- 
^dication, though that may incidentally come before ano- 
ther court, that other court c^n not go into that queftion 
^whi^h has by a competent jurifdiftion been before de- 
termined. From this he agreed, that as ecckfiaflical 
courts alone can determine an. original queftion of mar- 
riage, no other court can examine their fentence ; and 
cited Kenn^s cafe, and the cafe of Corbet. Coke 48. 

-^'^ 439- . . ; . . . ^ . 

He urged, that perfons not parties, but interefted in 

the fentence of jaftitation might interfere or appeal 
within a proper time, and that the party againft whom 
•the febtence was obtained might appear afterwards and 
/prpduce proof, and be heard upon it; the reafon of 
■which indigence was, that by the canon law a marriage 
was held to be indiflbluble, atvd therefore a fentence 
againft ir could never he final. If therefore any body ap- 
pears who apprehends himfelf injured in the decifion, 
and has an intereft to flic w that the judgment wias riot 
duly obtained, he may be Heard ; but while fuch a judg- 
ment remains unimpeached, it is conclufive. The au- 
thorities fliewed that when a fentence determining on the 
point of jaftitation of marriage has been offered ^n any 
court coniing in incidentally, it has been conftantly 

receivedi 



feceived, but 'with this reftrifltion, it miift be wnere the. 
Iharriage lias been direftlv in.iffue ; for if it be an inci- 
tiental point only, it would hot then be fati&fa£iofy. . He 
fclted BtacimafTs cafe in point. 

He contended that the prefent cite was within the 
principle aboVe laid down, the feriterice under confider- 
^tioh beihg a direct determination pn a marriage, and 
fhercfoi'e riot liable to the obje^iori he had ftated ; and 
tliat being a dire£l deteirniination, it was conclufive in ^ 
court of common law, a6 fulljr appeared by the cafes 
cited < While a fenterice oi^ this kind ex! (ted, a wife 
could hot be heafd to have any claim on her hufbahd j^ 
flie could not claim the fertitutioti of conjugal rights j 
there was no light in which (he Could be underftodd to' 
be the Wife, until the marriage was agaiii brought intb 
queftipn.. fte ciit^ Millefent V. Millefent, ini Mays Vi 
Sfso^ivfi, in the Prerogative Court, il*]l* 

The queftlonfot the determination bf^flie lords would 
be on the marriage faid to be Had with Mr^ Hervey\_ but 
it was. deaf that arty determination that; ' might afFe£| 
that right, might affefl: not only the perfohs immediately 
parties to'that fuit, but the many corinediiorts, relation- 
Ihips, sind neW claims that, arlfe ..upon rtiaVriagc might be 
precluded b ** * ^/*r ,. . r. o-^ j.i _ _r 

* *Kingflon had 
fheir intereft lw ^itauxiui wii? x^iii.%.iii.v.j 
the interell of any other to impeach it ; and that fuch * 
fights as thefe (hould be determined id a criminal jurif- 
diflion Where the parties clap not be heard, is a pofitioa 
that never wis yet maintalnedf,' K,ex v* Vihcent, i Stra. 
481. Atjte ^ . ^ht King v^'Rhodes. i Stra. 703^ 
dted l>y Mr.. 7J^tf//<3<-^^ .^^as the if/W .^^^^ ^nte 

So in the King v. Perry." The above cafes were re-* 
cognized dit t}i& pId-B4ik^^'\ 'The lud'gc ofteirpd to' put 
ofF the trial, if the prifpner. had a mind to plead Ae 
fentciide of the ecclefiafticaf doiirt, whjch he refiifed. 
But this cafe does riot jm,peach the former determina* 
tioris; becaufe i^ the probate was not infilled oil by the 
defendant, confequently not over-ruled by th^ courts 
thefe cafes remain in full force, and prove, the principle 
contended for, that in a criminal coiitt cafes of this fort 
ought not to be gone into. 

3 L WiB 
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Will it t>e .(aid that this being a profecution under ai 
fpecial a[£t; of parliaifienty the crime confifts in having 
married two perfons, that the marriage muft necedarily 
come tinder the cc^nfiderfttion of that court which is to 
determine the crime ? and they Can not by the iSt o( 
parliament itfelf acquire an original jurifdiftion to in* 
quire into the right of ifiarriage t 'Does it' not apply 
t^zlklj as fbrong to the cafe of forging a will^ foi it 
is by exprefs a£t of parliament made death to forge a 
tiriU ; and it may as well hi argued from hence that 
every criminal court has by that a£): acquired an ori- 
ginal jutifdidion as to wills. It can not be argued 
that a criminal court has jurifdi^iion of marriage j the 
<^ourt muft neceflarily inquire into fads, but it can not 
originally entertain fuch a queftion ; and therefore it 
can tiot have an original jurifdi£lion Upon; the fraud 
andeollufion. ' If any court is ever' permitted to inquire 
into the queftjqnf. it muft be a court having concurrent 
jurSfdi£lion^ and then the queftioa will be feen on a dif-^ 
ferent |;tottndt becaufe a court having concurrent jurif- 
diftion has alfp the opportunitiesj and all the methods 
of inquiring into the original queftion. They being 
conipetent to determine the original point, it makes no 
confiderable difference whether it comes before them firft 
or whethei* it has before been determined by another 
couu. A criniinal court has no concurrent jurifdiftioo 
with the ecclefiaftical court t it can never entertain the 
abftrad; queftibiiy whether parties are man and wife ; 
the only way' that queftion can be taken up is inciden- 
tally ; ^and the authorities (hew, that where an incidentid 
queftion arifes> if it. has been determined by a court 
having origii^al JA^rifai£lu>n| it ougHt to be^ conclufive, 
and that rule* applies to tlSe cafe now before the lords. 
For thoie and the other .reiifons leiven* the Houie of 
Lotds wm hoc recede, from ^ftabliihed and legal- prin- 
ciples, orWke a precedent v bu^t if tliere is good ground 
in law tb^j^y tliat this lentence ought to be conclufive to 
th<$ point ^to wliich it is offered, the profecutor v^ilt not 
be permitted tp go into evidence. ' 

Do^pr Wynne, fame fide, having ftated tHc cafe, fub- 
mitted among bthef reafons that tde marriage was the 

only 
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only faft* that can rtaTctf any ctiminality in the cafe ; and 
if that hO, has been already decided on, and that de- 
cifion is ftill in force, the profecntors are barred from 
going into evidence upon it. He argued from all tht 
cafes and portions before cited« and urged the great con^ 
fufion that muft arife, if the fentences of courts were 
not allowed to takeeffe£i, but that the matter might b* 
examined over again^ and a fubfequent fentence be givet^ 

. in another court contrary to the fentence firft given by 
the original jurlfdiflion} the former fentence remaining 
unrepealed. This he liluftrated by inftances to prove the 
inconvenience and abfurdity of fuch pradlice in civil 
cafes ; and then argued that in criminal cafes the fame • « 

*rules fhould bind as in thofe of a civil nature^ as the 
«vil eflc&s in fuch cafes would be ftilj greater. It could 
not^ he faid| be held in any cafe, or in any country that 
a fentence which would be held to be conclnfive evi- 
dence to avoid a civil demand, would not be held to be 
conclufive evidence and defence againll a criminal profe^ 

.jcution. In penalibus cqufis hemgnius ifiterprftflftdurn efi^ i$ 
a maxim of univerfal law. ' 

Tp 0rew the extraordinary and tmufual fteps which 
have faee^n fometimes taken, by courts in cafes Gmilar to 
the preOmt to avoid a contrariety of fentences of courts 
having different amd diftin£l jurifdi^ions, he cited two . 
cafes — > 

BoTLE tf. BoTLB, B. R. 1 68 7. The fpiritual court . 
againft a woman, eaufa jaBltationts maritagiL The woman 
prayed a prohibition to the ecclefiaftical court, and the 
luggeftion was, that this perfon, who now libelled againf): 
her in a caiife of ja£litation; had been indited at tht 
feflions in the Old-Bailey for marrying her, h^ hairing a 
wife then living^, that he was thereqpot) conyidied, 
and had judgment to be burnt in tb^ hand, and there- 
fore they had no right to proceed, and a prohibition 
was prayed. Serjeant Levintz in that cafe moved for 
a coiifultation, becaufe no court but the ecclefiaftical 
pourt can examine the marriage. Upon the contrary, it 
was faid that if a prohibition would not go, then th0 
authority of thefc two courts would interfere, which 
might be a thing of ill con&quence : that if the lawful- 
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ficfs of this marriage had been firft tried in the court 
c;hri{lian, the other court, at th^ Old^Baiky would have 
given credit to thjeir fen^enpe^ ^nd upon this ground and 
.fhis principle merely^ that there might be a contrariety 
of fentcnces which would be mifchievous. .The (^ourt 
certainly went a great way, for it prohibited the ecclefir 
,^ftical court from proceeding in a marriage caufe inter 
vivosy oi which it has the cleairert aQ4 mod uncpotror 
verted jurifdi^ion. 3 Mo4* i^4- 

Fuipis^AN V. FuRSMAN. Tbis caufe bcgfin in thpxpnr 
fiftpry court pf Exeter^ It was a caufe of reftitjition of 
conjugal rights brought by t)ie woman? The lib^l was 
. fidmitted \ and then there wa^ an appeal tp th^ cou^t of 
Arches. The judge pronounced for the appealj and was 
proceeding upon, the merits of the caufe \ but upon the 
fo^urth of November, 1727, he was feryed with 9 pror 
hibitionf The ground for obtaining the prohibition wa^, 
that Sarah Furfiuan pretending to be thi: lawful wjfe of 
the faid Furfinan had indi£):ed him for bigamy in mar- 
rying another wife, apd failed in proof of her own.marr 
riage ; whereupon the faid Fur/man was acquitted^ an^ 
therefore it yf^ tl^p fi^id ecplefiaft^cal court iOiould no'( 
proceed.- 

Now \i a prior judgment in a inatter in which a court 
^Can have oply ^n incidental partial jujifdi£tion is a fuf^* 
ficient caufe for flopping all fubfequent proceedings i(i 
the fame cafp,.evien in the court ^hich hafi the entire 
^ordinary jurifdi£kion oyer the queftioui pn account of 
the ill iponfequence that would enfi^e fron^ thp interfe- 
rence of the authority of the two courts, furely by parity 
of reafoning, in a cafe where it appear^ that the coui^ 
which t^e law and conftitution have entrufted with the 
entire jurifdiction oyer the matter in queiliqn, has al^ 
ready tak^n cognisance of it and pronounced its feur 
tence, the court of incidental jurifdifliop will give credit 
to fuch (entence, and cpnform its own fentenc^ tq it. 
Surely this cpurt will not, by bill of indi^ment fet the 
jTentence of the e^clefiailical court, entirely at nought, 
^nd brand an open and folemn marriage, cpnfummated 
by a j;:ohabitation and repiitation of years with the name 
pf a fek>n^. A court of juitice will not hfizard fucl> 
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coufu^n and fcandal upoh any, foggefltion or appifehen- 
^pn o£ error in the former fentence, or fraud in obt^n- 
ing it, but will leave it to be examined by the ecclefiaO- 
dca] 9ourt, whicb only had jurifdi£lion to eicamine. In 
fupi^or^ ,of Jtbi« he 4]udte4 Sancl^e^ de Matrimonia. lik. 7# 
4ifp* IPP. ^a. I. 

Mo Attorney Gef^n-al {Thvklow) now lord Thurlow^ 
for the ^rown. The point is new, and no principle hat 
been dated to fupport it. The prifon^r being arraigned 
and iodifled for felony, has pleaded not guilty, and iifuc 
is joined. In this Aate of the bufineis, Ihe moves chat 
no evidence Qiall be given or dated to prpve thajt guilt 
gpon her whi^h (be hath denied and put in iflue. yoner 
y. Sow is the only icafe cited to fupport th^e motion, but 
it bears no relation or proportion to the prefent cafe. In 
^he trial of an ejeflmefit, the defendant admitting the 
plainti^s title to be otherwife clear, avoided it by a fcn- 
(ence againil the pretended matrimony pf bis mother 
lyrith 3ir Robert Carri after wjiich boCh parties married 
with other perfons ra f^pntepce uoimpeaiHied \n form or 
fubftance againft his own mother, from whom he was 
to derive title to his date \ decifive, confequently, as a 
£ine with npn-claim or any other perfect bar ; and fub^r 
mitted.to accordingly, for tj[^e plaintiff was called and did 
n^t appear. Cartb. 2^5. • . 

Here, if the fentenqe: fl^oi^ld ever come properly under 
examination, it wi}l appear (o differ in aljL tho& rei* 
fpe£ls. 

If this fentence be^ as argued, a de^nitiye and pre-* 
clufive pbje^ipn to all inquiry, 1% ought to have been 
pleaded in bar \ or it may be re)ied on iu evidence of not 
guijty : bu^ it can not (lop the tj^ia). 

This being unprepedented, goe$ .a great wvf to con-* 
elude agaiqd it' Tp fay that fuch a rule would be in- 
confident with jLhe. plea, and repugnant to the record as it 
now dands, fee^s (lecifive.« After putting herfelf for 
trial upon God and her peers, ihe befeeches ypunot to 
hear her tried, 

^ Upon the general ground of the debate he pbferyedt 
that every fpecies and colour of the guilt was admitted]^ 
i^ that x}^ cpjyrt iv9uid ta^e tJiQ crime to be proved, with 
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ercTj bafc ^nd hateful aggravation it might admit ; th^ 
firft maitiage folemnly celebrated, perfefiHy confum-' 
mated $ the fiecond wickedly brought aboutj by pradifing 
a concerted fraud upon a court of juftice to obtain a col- 
Jufive -fentei^ce againil the firfl:, a circumftance of gfeat 
aggravation. When F^rr and Cbadwick defended a bur* 
glarious breaking and entering, imder a pretence of an 
execution, upon a judgement fraudulently obtainied 
againft the cafual ejedlor, it was thought to aggravate 
their crinfie, and they fufiered accordingly. Dld-JSaifey 
JeffiofiSi Aprilj 1665. Kelynge^ 43. i Siderf. 254. $. C. 
Raym. 276, Ft^fi. 77- 

^rhe fentence being collpfive is a nullity : if fair; it 
coold not be admitted againft the king who yrzs no party 
to the fuit. If admitted, it could not conclude in this 
fort of fi|it, which puts both marriages in iffiie. The 
, objedions arife from the general nature of the fentence 
propounded, which is never final \ froip the parties who 
could not by theiT aft bind any but themfelves, or 
thofe who .^re reprefented by them, or atj moft, thofe 
who might have intervened in the fuit \ from the nature 
of the prefent indiftment, which puts the marriage di- 
reftly in iiibe, from the circumftances peculiar to this 
fentence, which prove it tp be collufive. 

Without advjcrting much to thofe particulars, the 
Counfel for the prifoner ^ffbfted to lay dowii an univer- 
fal propofition: that all fentences of peculiar jurifdic- 
tions ar^ npt only admiOible but conclufive evidence, and 
referred to many cafes inot applicable. 

Burrof^^ v. Jamineau is nothing to this purpofc. The 
plaintiff infifted upon recovering, becaiife if the accep? 
tance (made in Leghorn L had been made here, it would 
have bo^nd ; but according to the lawof that place where 
1% was made, the acceptance did not conftitute a contraft. 
The plaintiff might, if he had been adVifed otherwife^ 
have defended that fuit ; he acquTefcef^ in th^ decifion. 

^ Stra. J23' -^^^ • 

Courts of admiralty fit between nation and nation. 

They proceed in reniy but they bind tjie property not only ' 

againft the apparent pofleflbr, but all the world, or elle 

the very exiftence of the (;ourt would be fubverted. 

Therefore 
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Therefore In Hughes y. Ccrneiius the phlrttif?* failed m his 
ft£lion of trpver^ although the verdi£k found htspro^ty, 
and confequendy the fentenee of the French admiralty 
erroneous; becaufe the court had tio jurifdidlon over 
that fentence. The fame reafon applies to Green and 
WaUet. There is no appeal but to the fword. Vide 
Aftte « ^ ' . 

. The fame principle governs ds to feizfires in the Ex^ 
chequer^ where any -perfon may come in and .- claim |, 
which) if they negled, they tacitly aflent to the condemn, 
nation. So of feizutes freed before the commiffiooers: 
of alEze. Vide Ante . 

tie then anfwered the fcveral other cafes by pointine: 
out tjiieir irrelevancy to that before the court. Infifted 
that fenteoces which are given by the bifiiop^ or his ofr 
ficialy by. his own mere authority, had no pretence to 
hind or influence any queftion which may arife after in 
judicature : for fuch caufes punifb no crime, try no right, 
pacoceed to no civil effeiEli but ovXy prafalute animarei ta. 
reform fome enormity or negle£l in religious life : and 
fbewed from the decretah that fuch fentence can not be 
final. ' In all civil caufes, he obferved, the maxim is 
univerfal, ^xpedit reipubtic^ ut Jini\ aliquis fit litiupt^ Jn ' 
prodeedtng4 pro fdute anim^y the reafon of the thing is 
on tHe other fide. * ;; 

The acknowjedged futility of fuch. fentences. an^ xhc.^ 
argument drawn from th^m aot being final to fliew that^ 
they' were conciufive upon the court, he tres^ted with 
ridijpulf : the argument he fs^id was this — all the world 
fliall be boii^ ,txf that judgmept, which the cowtx who«; 
pronounced it hoU> for no judgment, and will fufier tor 
hind nobody. : But fuch/ w:as the neceflity of the. argur' 
np^nt, to giv-e i; any effefit they were forced to gflum€,i 
dxat this fort pf fentence is thje judgmeftt of « civU judi-^ 
cature on a civil fuhj^ftr- which is not true ; and to give: 
it effe^i againft others than parties, they were forced to^ 
admit that jfuch others may fet it afide, which is tru^^. 
only bocaufe it is no fuch judgment. 

lie their obferved upon the feveral cafes ftated on the., 
tether fide. Qn that of the King v. Vincent he obferve^a 
the citing of it was an attempt to fhew that the authority 
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m the ecclefiaftical cottrt had been interpofcd hzii^edH ' 
public juftke and the crime of forgery ; but in that caf^ 
the fiipport of the will Was not in queftion. It was pro-* 
duced in Commdn foritif, which is not bind?ng even in the 
fpirttual couft. i Roll. Rep. 7.1, 

In that tfafeof Vingent the queftion w*5 itot whether the^ 
fentence (hould have credit m refpefi to the undcrftand- 
ing which the fpifitUal judges haVe in the rules and coutfe 
rf their own law, but w'hether a probate granted of* 
courfe, on the oath of the very partv chafged with the 
forgery, fliall be a full and cbnclufive baf to thcf profecu- 
tion. Ttiis is too monilrous to be left upon the atrthority' 
rf a fliort and fingle cafe, without condefcendihg to ex-- 
plain what confiftency it holds with public jufkice^ "What 
fefpe£l to common fenfe, will allow the crime of forgery 
or perjury to be defended by the adlcgaitioft of thit very, 
fraud which the indi^hnent meant to publrfh ^nbt ftating 
any trial or judgment upon it, but merely that it had 
been pfafliccdf If the pretended etecutor had repelled 
the objedibn of forgery, even in thj«t court, tt would 
have borne fome countenance at lead, but the ftaud^ 
]»afled without examination where in the natutc of the 
proceedings none could be had* . ' * ' 

The King v. Rhode:: proves nothing', fof it Was fnefefy- 
a qucftion of diredlion^ whether the court would pro-' 
CtcA to try the forgery of an inftruntcfht, While the pro- 
perty to be afie£ted by it remained /^/r/tfrri?-* r Btra. 765. ' 

This is a matter ctf great cfenfequencefo pttbHc,Jtr(licej 
at the fame time it is the fort of cafe WKJch ifnuH' iWppcrt 
frequently- The fraud was frequently praQifed in the' 
late waf upon faiiots $ aftd if this rtjie Ihad exiftcd, could' 
never have been puniftied.' He Yhcit quotdd Stirim^if' 
cafe in ccittradiftion to thole cited 3 and '<fonc!uded hf$^ 
argument on thofe criminal iClfes by obfctVing he could' 
iic?t bring himfelf to imagine it would be entertained as 
» (erioos opinion, tliat the mere perpctrrftfpn of a crime 
may be pleaded in bar to a profecutlcn fo/ tf. This is 
certainly not for the interefl of juftice, not for the ho- 
nour of the "fpiritual Court, becaufc it would take away* 
- frotxt 
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from that jurifdidion one gua^d s^gainft falihood and 
fraud of which every other is poflefled. 

Whatever may be faid in the inftance of forgery, per- 
jury, and other frauds upon the fpir}tual court, where 
the criminal court may feem to impeach their fentences^ 
without affuming any jurifdidion in the matter of them; 
in (his cafe it is impoffible, tp alledge, that the criminal 
court is not fully pompetent to decide upon the whole 
matter of the indi£):ment,' particularly on both the marr 
riages there ftated as conftituting the crime. 

it had been laid down, that this crime was formerly 
punifhed by the canon law, and in ^he eccleiiafticai 
rourt ; and that transferring the puniihment of it from 
the ecclefiaftical to the temporal jurifdidiion ihould not 
prejudice any defences which the party might have fet 
iip in the firft court. In order to make that obfervation 
bear, fome proof ihould have been added, that this fen- 
tence would have ' barred fuch a fuit however promoted, 
fxceptione ret Judicata, Then fuppofing this jurifdidiofi 
no better than concurrent, this court might have beeA 
barred, pari ratione. But it is already eftablifhed from 
eccleGailical authorities that no fuch exception would lie 
in that law, and the fame thing is no lefs true in our 
law where the court can by any means take conufance of 
the right of marriage. As in Dower, Robins y. CruiMej^ 
a Wiy', ii8, 127. , > 

Nay the yery ftatute on whi^h the indif^ment is 
framed proves the fame thing. It excepts the cafes 
where the former marriage is diflblved, or declared void 
by fentence, or was contrafted under the age of confent ; 
all which, otherwife, would have been liable under an 
indi£lment for felony. Stat. 1 Jac, i. ca. li, Irifit 
Stat, I o Car, I, ca, 21, 2 Stat, at larg^y 82? f^c, I . 

He then anfwered feveral of the other cafes cited oh 
part of the defendant, and obferved upon them that 
more perverfe inferences were never extorted from any 
cafes tlian from thefe, A court of Oyer and Terminer is to 
determine without hearing, for this fpecial reafon, tha^ 
it will be final. A court of direct, complete, and ex- 
^lufiye junfdiflionj is to be bound and governed by one 
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of no jurifdi^iion, either ditt&. or indired^i on the 
matter. A court which decides once for ever, is to 
be bound by one which never decides. The fentencc 
remains open for further' examination ; let ic therefore 
be adopted without examina^on, in order that it may 
never be examined, , 

He confidered all he bad (aid unneceflary, for there was 
no fentence to combat with | what was called a fentence 
was admitted to be, and fo the court muft take it, col- 
luGve and fraudulent in every view $ and the defendant's 
counfel have contended that fuch a coliufive fentence 
ihall bind the court. To prove fuch fentence a nullity 
as to thofe who were not parties, to it, he cited 44 Edw. j, 
45.^. 3 Co, 78. Vier. 339, applicable to the ecclefi- 
aftical court. Gaweny. Roche^ i Vefej^ 157. Glofs, 14. 
^ueji. 1 2. Lloyd v. Maddox, Moor^ 917. 

He then^examined the arguments on this point ufed 
on the other fide, and concluded with faying : The mo- 
tion is not admiffible. It is inconfiftent with all order and 
method of trial to debate imaginary topics of defence 
before hearing the charge and for the court to refolve 
abftra£^ queftions upon hypothetical grounds. 

The Solicitor General argued on the fame fide, and to 
|bew that fuch f^pntence was no bar to an indictment, he 
cited. 

The EItng V. Richardson and Carr, Old^Bailey Sep- 
timber /e//!qnjf I '}6^. The defendants were indifted for 
having forged a receipt for the payment of money with 
intent to defraud" jt* B* a feaman, intitled to wages. 
Upon the trial it appeared that the receipt was given 
in the n^me of Jane Steward, who w^s the fuppofed ex- 
ecutrix of the will of Jt> B. which had beei^ proved by 
the defendant Carr upon the oath of the other defendant 
Richardfin. Baron Per&ot, who tried the prifoner, was of 
opinion that the prifoners ought to be acquitted of the 
charge of forging a receipt for the money ; but. being 
fatisfied from the evidence that Richard/on had forged 
the will, notwithftanding it appeared in the trial before 
him that a probate had been granted to that will, he re- 
xi^anded Richardfon to gaol to take his trial for the forgery 
of the will. Richardfon was accordingly tried in OBoher 
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felons ^ I7^5f for forging the will of John itevuird^ li 
mariner. The of&cer of the prerogative court proved 
upon that trial, that the Will was brought to his office 
by Richardfin, and a prdttBi^f that will granted, and 
Upon that proof he was toOYi^ed and executed^ 

This and the cafe of Sterliig refute that of the King 
.▼. Vincent, The only auth^itiy to fupport the argu- 
ment that the fentence of ail e^cleGaftical court is a bat 
to an indiQment. AhU 

Mr. Dunning^ to the fame point, fatd it Would be ittt- 
pertinent to be labouring to prove that When a fubjed^ 
IS examined into, in the courfe of a criminal inquiry, 
under the form of ail iridi£lment of of an information, 
what has pafled or may pafs in the. courfe of a civil in^ 
quiry on the fame fubje^ and the fame queftion is not X ^ 
regarded, but is ijig^ admitted. In the inftance that was ^^^ 
put^and in many others it is perfedlly notorious, and 
therefore neither requires argum^t nor proof that the 
praftice is certainty fo. Let a man be acquitted in a 
coiirt of criminal jurifdiflion tt does tiot preclude a 
party, complaining of an injury arifing from that atl, 
which in, a criminal court has been prefented as a crime ; 
froni feeking redrefs for the civil injury; and vice verfa^ 
the fate of (uch an aAion can not be inquired into, much 
lefs can, it preclude the proceedings in a fubfequent cri- 
minal inquiry taking its rife from the fame aft:. It has 
been mquired into in a court of one defcription, it is 
now inquiring into in a coiirt of another defcription. 

One reafon, and there are many others, Why courts 
of criminal jurifdiftion do iiot admit a ny account of what 
has {lafled upon the agitation of the queftion in a court 
of civil jurifdiflion, may be the liability to fraud and col« 
lufion ) for it is obvious that if this would do, if the fen-. 
t;ence of a court of fuch jurifdi£^ioj^, whether ecclefiaf- 
tical or temporal, will conclude a criminal inquiry, the 
receipt is of ample ufe, and all men xkiay, if they pleafe, 
cover then>felves againll the penal confequences of their 
crimes by inftrtutmg a friendly fi^it. Some fuch we have 
known to be fo conduced as to efcape the attention of 
the judges, who have not found out until after the caufe 
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lias been decided that the caufe has been coUufivc. Caft^ 
of this fort are fo open to fraud and colIuGoiii that for 
this reafon if there were no other, the courts of crimir 
nal jurifdiclion will always rejefl: fuch evidence/ He 
denied the King v. Vincejtt to be law 5 the fuppofition 
that it was fo, if it ever etifted, was removed by the dif- 
ferent opinions held, upon the fame point, by the judges 
x*rho have fucceeded in the fame court, and to whofe 
knowledge, or ability no man could objeft^ The King 
V. Sterlingy he was aware might be attempted to be dif- 
tinguiflied, by faying that the queftiondid dot occur, the 
obje£lion was not taken in this or the other cafe, but 
knowing before whom thofe criminals were tri^d, no 
fuch objeftion could have efcaped tl\e judges, if it had 
been founded in law, although no counfel objefled to 
it, or although the criminals perhaps had not the affift- 
ance of counfel j therefore that cafe may be: confidered 
fairly difmifled, and the fubfequent cafes carrying an au- 
thority againft the defendant more than overturn it. 
But the King v. Vincent lizs no refemblance to the fentencc 
now offered ; it was an official inftrument neceflary to 
give fanflion to a legal trial. Letters of adminiftration 
or a probate may be admiffible, but it does not follow 
that a fentence like this is admiffible in this court : if it 
be, it muft be equally admiffible on all fides. It is ar* 
Ijued that this court (hould receive it, fhould a£k upon 
4t, fhould conclude upon it. Why ? Becaufe it is a 
fentence refcinding the marriage, declaring that there 
was no marriage, that is the import of this fentence ; 
and thereforp it operates in the defendant's favour, and 
therefore it happens that her counfel produced it. Let 
the cafe be inverted ) let it be fuppofed that when this 
lady inftituted that fuit, the party who was the objeft of 
it, had fupported thit defence, as he was very well able 
to have done, and that in confequence the caufe had 
ended in a declaration or a fentence that there was a 
marriage,' in that cafe would it have been evidence on 
the part of the profecutor ? Would it hav^ been attend- 
ed with thofe confequences which are claiming for it 
now on the part of the perfon profecuted ? Would the 
Houfe of Lords have endured that the profecutor would 
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hate corde here> to fapport this itidiflment by fib other 
evidence than, the produdlion of a fentence in a fuit like 
this in the fpiritual court, by which that cdurt had de- 
termined Mr. Ijen/ey znA the lady he had matried were //Wv^ 
hufband and wife i Every mind muft revolt at the hard* 
(hip and injuftice of fuch an idea ! And yet is there 
any thing more ttue than that a tecord cannot be evi- 
dence of one fide, which. j£ riot, if it had imported the f'^J]^^ 
teverfe, have been evidence, and with equal force with 
the other ? It was one of the fundamental rules ^ to de- 
termine what evidence of this nature is or is not admif- 
fible, that if it could ndt have been admitted on behalf 
of the party obje£ting to it, fuppofing its import had 
been favourable to him, fo neither fliall It be admitted 
on behalf of the perfon propofing it. In order to fup- 
pott this indiflment, fomething more th^n fuch a fen- 
tence will be required from the profecutor ; and it is 
/:lear that the legiflature, in making this new provifjon ; 
meant that the fa£l (hould be inquired into, as ail othef 
fa£^s are inquired into^ that the relation ihould be proved 
by thofe who were witnelTes to it, by thofe who can 
prove the confeffion of the parties to it, or by thofe who 
can give fiich other evidence as courts of criminal jurif* 
diftion are authorifed to a£t upon. Can a(ny thing 
then be more obvioufly unfuitable to juftice^thah that 
the inquiry (hould be precluded by a record in favour 
of one of the parties, which might have been as favour* 
able to the other party, and which if it had been , would 
not have been regarded. He thc^n anfwered the fe- 
veral other points previoufly agitated m the cafe. 

Doftor Harris fpoke, and ably on the fame fide. 

Mr. Wal/is replied to all the obje£tions» and was fol- 
lowed by Doftor Calvert. 

It was then ordered by the court that the following 
que (lions be put to the judges, viZd 

Firjly Whether a fentence of the fpiritual court againft 
a marriage in a fuit of jaftitation of marriage is conclu*^ 
five evidence fo as to ftop the counfel for the crown fr6m 
proving the fame marriage in air indi£lmen[t for poly- 
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Secondy Whether admitting fuch fenten€t td be cofl<» 
clofive upon fuch mdi<^nient, the counfel for the crowii 
xnay be admitted to avoid the effe£t of fuch fentence, by 
proving the fame to have been obtained by fraud or col- 
lufion. 

The Chief Justice! of the Common Pleas delivered 
the unanimous opinion of the judges with their reafonsf 
and fome obferva^ons on what paifed in argument. 

What has been faid at the bur is certainly true, as a 
genera! principle, that a tranfacjlion between two parties 
in judicial proceedings, ought not to be binding upon a 
third I for it would be unjuft to bind any perfon who 
could not be admitted to make a defence, or to examine 
witneiles, or to appeal to a Judgment he might think 
erroneous, apd therefore the depofition of witneiTes in 
another caufe, in proof of a fa£l, the verdi£l of a jury 
finding the fa£t, and the judgment of the court upon 
the fa^ found, although evidence againft the parties, 
and all claiming under them, are not in general to be 
ufed to the prejudice of ftrangers. ^bere are fome ex« 
ceptions iathis general rule. 

From .t|ie variety of cafes relative to judgments being 
Jjiven in evidence in, civil fuit4, thefe two dedu£iions 
feem to follow, as generally true : Firft^ that the judg- 
ment of A court of coticurrent jurifdiSion direftly upon 
the point, is, as a plea, a bar, or as evidence conclufive 
between the fame parties, upon the fame matter direAiy 
in queftion in another court. Secondly ^ that the judg- 
ment of a court of exclufive jurifdiiiion direflily upon 
the point, is, in the like mamier, conclu(ive upon the 
fame matter^ between the fame parties, coming inci-- 
dentally in. quelUon in another court. But neither the 
judgment of a concurrent or exclufive jurifdidion is 
evidence of any matter which came collaterally in quef- 
tion, though within their jurifdiftion j nor of any mat- 
ter' incidentally cognizable ; nor of any matter to be 
inferred by argument by the judgment. 

Upon the fubjefl of marriage, the fpiritual court has 
the fole and exclufive cognizance of queftioning and de- 
ciding, direftly, the queftion of marriage; and of en- 
forcing fpecifically the rights and obligations refpefiing 
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perfons depending upon it ; but the temporal courts have 
the fole cognizance of examining and deciding upon all 
temporal rights of property; and fo far as fuch rights 
are concerned, they have the inherent power of deciding 
incidtntally, either upon the fzdtf or the legality of 
marriage, where they He in the way to the diecifion of 
the proper objcQs of their jurifdi&ion : they do not 
want or require the aid of the fpiritual courts, nor has 
the law provided any legal means of fending to them 
for their opinion, except where, in the cafe of mar- 
riage, an iiTue is joined upon the record in certain real 
writs, upon the legality of a marriage, or its immediate 
confef)uence, ** general baftkrdy )'' or in like manner iii 
fonie other particular inftaiices, lying peculiarly in the 
Icnowledge of their courts, as profei&on, deprivation, and 
fdme others: in thefe cafes, upon the iflue fo formed, 
the mode of trying the queftion is by reference to the 
ordinary; and his certificate when returned, received, 
and entered upon the record, in the temporal courts, is 
a perpetual and concluGve evidence againft all the world 
upon that point, which exceptionable extent pn what- 
ever reafons founded, was the occaiion of the ftatute of 
the 9 Hen. 6. requiring certain public proclamations tA 
be made for. perfons interefted to come in and be parties 
to the proceeding. But even in thefe cafes, if the ordi- 
nary ihould return no certificate, or an infufficient one ; 
or if the iflue is accompanied with any fpecial chrcum- 
ftances, as if a fpecial iiTue, triable by a jury, is formed 
upon the fame record ; or if the effedE of the fame iflue 
is put in another form, a jury is to decide, and not the 
ordinary to certify the truth; and to this purpofe fir 
William Staunford mentions a remarkable ihftahce. Bi- 
gamy was triable by the bifiiop's certificate; but if the 
prifoner, to avoid the charge, pleads that the fecond 
efpOufals were null and void, becaufe he had a former 
wife living, this fpecial bigamy was not to be tried by the 
bifliop's certificate. 

So that the trial of martiage, eiiher as to legality or 
fad, was not abfolutely and from its nature an objed 
alieni Jori, 

There 
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There was a time when the fpiritual courts wiQiedt 
that their determinations might, in all cafes^ be received 
as authentic in the temporal courts, and in that folemii 
ailembly of the king, the peers, the biihops, and judges, 
convened for the purpofe of fettling the demands of the 
church, by ^Edward the fecond, one of the claims wa§ 
expreiTed in thefe words : ** Si aliqua caufoy vel ncgotium^ 
« cujus cognitio fpeElat ad forum Scclejiqfticumy et coram ec- 
*f clefi(^ico judice.fuerit fententialiter tertninatumy et tran^ 
^^ Jier'tt in nm judicatam^ nee per appellationem fuerit fuf-i 
*f penfum > et poft modum, coram judice feculari fuper eadem 
•* re inter eafdem^ perjonas quiflio moveatur et pro4etur per 
f* tefies vel inftrumentOy talis exceptio in foro feculari non 
<* admittatur!* The anfwer to which demand was ex- 
preiTed in this manner : " ^uando eadem 'caufa diverfs 
*^ rationihus ^oram judicihus ecclefaflicis^ etfecularibusy ven- 
'« tilatur^ dicunt quod (non ohflante ecclefia/iico judicio ) curia 
** regis ipfum traBet negotiumy ut fihi expedire videtur^ 
For which lord Coke gives this reafon, « For the fpiri- 
«« tual judges proceedings are for the corre£lion of the 
<^ fpiritual inward man, 2inA pro. faluta animay to enjoin 
f< him penance ; and the judges of the common law 
^^ proceed to give damages and recompence for .the 
^< wrong and injury done,** and then a^ds, ** and fb 
}^ this article was defervedly rejefted." 2 h^fi. 22. 

And the fame demand was made, and received the 
fame anfwer, in the third year of king James the firft. 

It is to be obferved, that this demand related only to 
civil fuits between the fame parties \ and that the fen* 
tence Ihould be received as a plea in bar. But this at- 
tempt and mifearriage did not prevent the tempora} 
courts from ftiewing the fame refpeft to their proceed- 
ings as they did to thofe of other courts. And there-? 
fore, where in civil caufes they found the queftion of 
marriage direftly determined by the eccleCaillcal courts, 
they received the fentence, though not as a pleaj yet as 
a proof of the faft, it being an authority accredited in 
a judicial proceeding by a court of competent jurifdic- 
tion J but dill they received it upon the fame principles, 
and fubjeft to the fame rules by which they admit the 
atls oi other courta. 

Hence 
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Hence a fentence of nullity, and a fentence of affir* 
mance of marriage^ have been received as conclufive , 
evidence on a queftion of legitimacy, arifing incidentally 
upon a claim to a real eftate* 

A fentence in a caufe of ja£litation has been received 
upon a title in eje^ment> as evidence againft a marriage^ 
and in like manner in perfonal zStions, immediately 
founded on a fuppofed marriage. 

So a diTcGt fentence, in a fuit upon a promife of mar^* 
riage, againft the contra£l, has been admitted as evi- 
dence againft fuch contract, in an adtion brought upon 
the fame promife for damages, it being a dire£l fentence 
pf a competent court, disproving the ground of the 

So a fentence of nullity is equally evidence in a per* 
fonal a£tion againft a defence found upon a fuppofed 
coverture. 

But in all thefe cafes the parties to the fuits, or at 
leaft the parties againft whom the evidence was received^ 
were parties to the fentence, and had acquiefced under 
it ; or claimed under thofe who were parties, and ha4 
acquiefced. 

But although the law ftands thus with regard to civil 
fuitjf proceedings in matters of crimen and efpecially of 
Jelony^ fall under a different confideration : Firjiy becaufe 
the parties are not the fame ; for the king, in whom the 
truft of profecuting public offences is vefted, and which 
is executed by his immediate orders, or in his name by 
fom& profecutor, is no party to the proceedings in the 
ecclefiaftical court, and cannot be admitted to defend, 
examine witneffes in any manner, intervene or appeal : 
Secondly^ fuch do£lrines would tend to give the fpiritual 
courts, which are not permitted to exercife any judicial 
cognizance in matters of crime, an immediate influence 
in trials for offences, and to draw the decifion from the 
common law, to which it folely and peculiarly belongs. 

The ground of the judicial powers given to ecclefi- 
aftical courts, is merely of a fpiritual confiderationi pro 
correBione fnorum^ et pro falute anima. They are therefore 
addreiled to tlie confcience of the party. But one great 
objedl of temporal jurifdickion is the public peace ; and 
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45^ 

crimes again ft the public peace ate whoUyi and In all 
thcit parts, of temporal cognizance alone; A felony by 
common law was alfo fo. A felony by ftatute becomes 
fo at the, moment of its inftitution. The temporal courts 
alone can expound the law, and judge of the crime, 
and its ptoofs *, in doing fo they muft fee with their own 
eyes, and try by their own rules, that is, by the com- 
mon law of the land •, ahd it is the truft and fUrorh duty 
of their ofEce. 

When the afts of Henry the eighth firft declared what 
marriages (hould be lawful, and what inceftuous, the 
temporal courts, though they had before no jurifdidiion, 
and the afts did not by exprefs woirds give them any 
tipon the point, decided, incidentally, upon the con- 
ftru£lion, declared what marriages came within the Le^ 
vitical degrees, and prohibited, the fpiritual courts from 
giving or proceeding upon any other conftrudlion. 

Whilft an antient ftatute fubfifted, by which perfonal 
punifhment was incurred on holding heretical doftrineSf 
the temporal couiits took notice incidehtally, whether 
the tenet was heretical" or not, for «< the king's courts 
<« will examine all things ordained by ftatutcv" Vide 
Jiat, 2 Hen. 4. ca, 15. 

When the ftatute of William 3. made certain blaf- 
phemous doftrines a temporal crime, the temporal courts 
alone could determine whether the doftrine complained 
of was blafphemous, fo as to conftitute the crime. 

If a man Ihould be indlfted for takitig ^ woman by 
force and marrying her ; or for marrying a child with* 
out her father's confent \ or folr a ra^e^ where the de- 
fence is " that the woman is his wife ;'* in all thefe 
cafes the temporal courts are bound to try the prifoner 
by the rules and courfe of the common law, and inci- 
dentally to detefrmine what is heretical, and what is 
blafphemous ; and whether it was a marriage within the 
ftatute, a marriage without confent ; and whether, in the 
laft cafe, the woman was his wife : but if they (hould 
happen to find, that fentences in the refpeftive cafes9 
had been given in the fpiritual court upon the herefy, 
the blafphemous doflrines, the marriage by force, the 
marriage without confent, and the marriage on the 
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4S9 

r^pe i and the court muft receive fuch fentences aa con* 
jclufive evidence) in the firft inftance, withcmt looking 
inco the cafe, it would veft the fubftantial and efie^ivje 
decifion, though not the cognizance of the. crimes in 
the fpiritual court^and leave to the jury and the temporal 
courts, nothing l>ut a nominal form of proceeding upon 
what would amount to a predetermined convi£kion or 
acquittal) which muft haye the ^fFe£i: of a real prohibitiont 
£nce it would be in vain to prefer an indidmient, where 
ap z€t of a foreign court (hall at once feal up the lips of 
the wit^efles, the jury, and the court, and put an entire 
ftop to the proceedings. 

And yet it is true, that the fpiritual couvts have po ju- 
rifdi£lion, diredjy or indire£lty, in any matter not altor 
gethef fpiritual ; and it is equally true, that the temploral 
cotirt9 have the fole and entire cognizance of crimes, 
which are lyhoUy and altogether tempof al in their nature. 

And if the rule pf evidence muft be, as it is often de- : 
dared to b^, reciprocal, and that in all cafes, in which 
fentenccs favourable to the prifoner, are to be admitted 
as con^luilve evidence for him ; the fentences, if unfa- 
vourable to the prifoner, are, in fike manner, conclufive 
evidence againft him ^ in what fituation muft tlxe pri- 
foners be, wliofe life, or liberty, or property, or famct. 
refts on the judgments of jcourts, which have no jurifr ■■ 
jdiftion over them in the predicament in wliich they 
ftand ? and in what fituation' are th^ judges of the com* 
mon jaw, who muft condemn, on the word of an ec-* 
clefiaftical judge, without exercising ^ny judgment of 
their own ? 

The fpiritual court alone can deprive a clergyman. 
Felony is a good caufe of deprivation. Yet in lord 
Hobarfs reports it is held, that they cannot proceed to 
deprive for felony, before the felony has been tried at 
law ; and, though after convi£tion they may a£i upon 
that, and naake the conviction a ground of deprivation, 
n,either fide can prov€ or difprove any. thing againft the; 
yerdi^ ; becaufe, , a$ that learne4 judge declares, « It 
<< would be to determine, though not capitally, upon a'. 
<' capital crime, and thereby judge of the nature of the 
f^ crime, and the validity of the proofs^ neither of 
.<« which belong to them to do." 

3 N 2 If 
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If therefore fuch a fentence, even upon a matter with« 
in their, jurtfdifiion) and before a felony committed^ 
(honld be conclufive evidence, a trial for a felotty com- 
mitted after, the opinion of a judge incompetent to 
the purpofe, refulting (for aught appears) from incom- 
petent proofs (as fuppofe the fuppletory oath) will dired; 
or rule a jury, and a court of competent jurifdidiion, 
without confronting any witnefTes, or hearing any 
proofs : for the queftion fuppofes and the truth is, that 
the temporal court does not, and cannot examine, whe- 
ther the fentence is a juft conclufion from the cafe, 
^kher in law Or fa£): ; and the 4if&culty will not be ft- 
moved by prefuming that every court determines rightly, 
becaufe it muft* be prefumed to, that the parties did 
right in bringing the full and true cafe before the court ; 
and if they did, (lill the court will have determined 
rightly by the ecclefiaftical laws and rules, and not by 
thofe laws and rules by which criminals are to (land or 
fall in this country. 

If the reafon for receiving fiich fentence is, becaufe 
it is the judgment of a court competent tp the inquiry 
then before them ; from the fame reafon, the determin- 
ation of two juftices of the peace upon the h(k or vali- 
dity of a marriage, in adjudging a place of fettlement, 
may hereafter be offered ^s eyidence, and give the law 
to the higheft court of criminal jurifdi£tion. 

But if a dircd fentence upon the identical queftion, in 
a matrimomal caufe, (hould be admitted as evidence, - 
(though fucb fentence again ft the marriage has not the 
force of a final decifion, th^t there was none) yet a 
caufe of ja&itation is of a difierent nature ; it is ranked as 
a caufe of defamation only, and not as a matrimonial caufe, 
unlefs where the defendant pleads a marriage } and whe- 
ther it xoqtinues a matrinionial caufe throughout, as 
fome (ay^ or ceafes to be fo on failure of proving a mar- 
riage, as others have faid, ftill the fentence has only, a 
negative and qualified efib£t, viz. « that the party has 
f» failed in his proqf^ and that the libellant is free from all 
(< matrimonial contra^, as far as yet appears '^^ leaving 
!t open- to new proofs of the fame marriage in the (amei 
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caufe, or to any proofs of that or any other marriage in 
another caufe : and if fuch fentenqe is no plea to a new 
fuit there, and does not conclude the court which pro- 
nouncesj it cannot conclude a court which receives the 
fentence, from going into new proofs to make out that 
or any other marriage. 

So that admitting the fentence in its full extent and 
imporf, it only proves that it did not yet appear that they 
were married ; and not that they were not married at 
all : and by the rule laid down by lord chief juftice 
Holty fuch fentence can be no proof of any thing 
t<^be inferred by argument from it ; and therefore it 
is not to be inferred^ l^at there was no marriage at any 
time and place. That fentence and this judgment may 
(iand well together, and both propofitions be equally 
true : it^ay be true that the fpiritual court had not then 
fufficient proof of the marriage fpecified, and that your 
Iprdfhips may now, unfortunately find fufficient proof of 
fome marriage. 

But if it was a direft and decifive fentence upon the 
point, and^ as it (lands, to be admitted as conclufive 
evidence upon the court, and not be impeached from 
within ; yet like all other a£t$ of the higheft judicial au- 
thority, it is impeachable firom without : although it is 
not permitted to fhew that the court was tnt/laken, it may 
be (hewn that they were mi/led. 

fraud is an extrinfic collateral a£l, which vitiates the 
moft folemn proceedings of courts of juftice. Lord Coke 
fays it avoids all judicial a<Sls, ecclefiaftical or tem« 
poral. . . 

In civil fuiti all ftrangers may falfify, for coven, either 
fines or real or feigned recoveries, and even a recovery 
by a juft title, if coUufion was pra£tifed to prevent a fair 
defence ; and this whether the coven is apparent upon 
the record, as not eiToining, or not demanding the view, 
pr by fufFering judgment by confeffion or default, or ex- 
trinfic, as not pkading a releafe, collateral warranty^ 
or other advantageous pleas. 

In criminal proceedings ^ if an offender is convlfted of ^ 
felony, on confeffion^ or is outlawed, not only the time 
^f the felony, but the felony may be traverfed by a 
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purchaferj whofe conveyance would be afiiftcd as it 
ftands ; andj even after a convi£lion by yerdi£b he may 
traverfe the time *. 

In the proceedings of the ecclefiaftical court the fame 
rule holds. In Dyer there is an inftance of a fecond 
adminiftration, fraudulently obtained, to defeat an ex- 
ecution at law againft the firit % and the fa<^ being adr 
nuitted by demurrer, the court pronounced againft the 
fraudulent adminiftration. In another inftance an ad- 
miniftration had been fraudulently revoked ; and the fa£t 
bping denied> iflue was joined upon it, and the coUufioii 
being found by si jury, the court gave judgment againft 
it. 

In the more modem cafes, the queftion feems to have 
been, whether the pafties fhould be permitted to prove 
cpIlufiQn \ and not feen^ing to dpubt but that ftrangers 

might . . ^ , 

So that collufion, being a matter extrmfic of the caufe, 
may he imputed by a ftrangct, and tried by a jury and 
determine^ by the courts of temporal jurifdiftion. 

And if fraud wil} vitiate the judicial ads of the tem- 
poral courts, there feems as much reafon to prevent the 
mifchiefs arifing from collufion in the ecclefiaftical courts, 
which from the proceedings, are at leaft as much ex- 
pofed, and which we find have been, in fa£i;, as much 
expofed to be praftifed upon for finifter p^rpofes, ^s the 
courts in Weftminfter^hall. 

We are therefore unanimoufly of opinion — 
Firfty That a fentence in a fpiritual court againft ^ 
i](ia;rri4ge in a fuit of ja£l:itation of marriage is not con- 
clufive evidence, fo as to ftop the counfel for the crown 

* So an acceflary indlfted, after the convicSlion of the 
principal, for the felony of receiving ftolen goods, may 
controvert the guilt of the principal notwithftanding the 
record of his conviftion j and if it appear that the goods 
were taken under ,circumftances th^t do not amount tp 
larceny, the acceflary ftiall be acquitted f. Smithes (c^e^ 
Leach. Cr, Law. 2 edit. 237. 3 edit. 323- 

t M'DankVs cafe, Fof. Cr. L. I»I. 365. Poft '^d^* 
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from proving the marriage in an indi^ment for folj^ 
gamy. But, 

Secondly^ Admitting fuch fentence to be c«ncluGve 
upon fuch indidment, the counfcl for the crown may 
be admitted to avoid the efFeft of fuch fentence^ by 
proving the fame to have been obtained by fraud or col- 
lufion. 1 1 St. Tr. 201. 205 to 237. 261, 262. 

In Stedman v. Gooch. Nifi PrhtSy Eafter^ 33 Geo, 3. 
Erjkine^ for the plaintiff, in fupport of the iffue on the 
fecond plea, which was coverture, ftated that the evi- 
dence he had to that efFe£): was firft a fentence of the 
cccletiaftical court, b^ which the defendant and her huf- 
bapd were feparated *, fecondly, feparate maintenance. T6 
prove the feparation, he produced and ipvoYcd the Jentence 
of the fpiritual court, by which a divorce a men/a et 
thofo ^as pronounced between the parties. 

Mingaj objeftcd that the produftion of the fentence 
alone was hot fufEcient evidence, that the libel ajid all 
tj^b proceiedings in that court ihould likewife have beea 
j|>roduced iii court* 

Lord Kenton, C. J. feemed difpofed to be of opinion 
that the fentence alone was fufficient \ but he referved 
the point, and in the enfuing term the queftion was agi- 
tated, and the other judge feemed to concur with me 
chief juftice — but no judgment has been given. Efpin. 
JR.ep. 6. 8. 

Note.— In the Dutchefs of Kingjloris cafe^ all the pro- 
ceedings were read before the lords. 

iRule ^z JFourtjb. 

A record of conviAion of treafon, felony, or any other 
crime infamous in its nature, is a conciufive exception 
and bar to the competency of the perfon fo convif^ed 
when offered as a witnefs. 2 Hawk. P, C ca. 46. Vide 
ca. 18. ante 206. On the competency of perfons at- 
tainted ; and ca. 19. ante 313, on their refloration to 
competency. 

If the principal and acceflary are joined in one indid- 
fiient and tried together, the acceiTary may enter into 

the 
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the full defence of the finncipal ; avail himfelf of every 
matter of faft and every point of law tending to his ac- 
quittal* Fojt. Cr. Lai 36.5. Vide a fe^- 3 Edw^ 6* 
ca. ^4. jinte 462. 

For the acceffary is in this cafe to be confidered as 
farticeps in litej and this fort of defence necei&rily and 
direftly tendeth to his own ac(jiiittal- 

ft 

The coiiviQion of the priiicipd is evidehce againft 
the acceffary fufEcient to put him upon his defence ^ but 
it is not conclufive evidence againft him. 

This rule is founded on the opinion oi Fofiery who fays, 
when the accefldry is brought to. his trial after the con- 
▼iftion of the principal, it is not neceflary to enter into 
a detail of the evidence, on which the conviftion was 
founded. Nor doth the indi£bment aver, that the princi*- 
pal was in fa£l: guilty. It is fufficient if it reciteth with 
proper certainty the record of the convi£tibn. This is 
evidence againft the aeceflary fufEcient to put him upon 
his defence. For it is founded, on a legal prefumption, 
that every thing in the former pipceeding was rightly 
and properly tranfa£led. But a prefumption of this kind 
muft give way to faS manifeftly and clearly proved. As 
againft the acceffary, Ae conviftion of the principal will 
not be conclufive ; it is as to him m inter alios aSia* 
Foftef^s Cr, Law. 365. o'-^^ 

Sule tbe j&ebent]^^ 

And therefore if it (half come out in evidence, upon 
the trial of the aeceflary, as it fometimes hath and fre- 
quently may, that the offence of which the principal 
was convifted did not amount to felony in -him, or not 
to that fpecies of felony with which he was charged, 
the acceffary (halt avail himfelf of this and otight to be 
acquitted. Fofl, Cr. Law, 365. 9 Co. 118. Lord San» 
charts cafe. 

As in the King v. M*D ANIEL, and others, Old^Baileyfef- 
Jmsy December, 1755. Gcruin youths who were convicted 
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bi tMxtj being totally ignorant of the conipiracy* mpti- 
tioned in tke repbrt ot that cafe, took no advantage of itj 
'ind were conid^ed upon full legal evidetice. 'But when 
the Whofo fceiie of tiUainy came to be difclofed upon the ^ 
trial of thofe mifcreants, they were difchai^ged from that 
indictment lipdn this fingle ^je^ion-^that the offence 
of the principals did not, id the eye df the law, amount 
to I'obbery. /^. Cr. LaUf ^6^. 

Foster then puti this cafe in illuftration^ jf. is In^ 
dialed for ftelling a ^uikntity 6{ live fifh, the property ot 
B.^ A. pkadeth guilty upon his artaignmeilt, is immedi- 
atety burtlt ill the hand and di&hafged. At the next fef^ 
fions C is indited as atl adceflaty co A. in this felony 
kfter the fad, as the receiver, knowingly. A. is pto- 
duced 4s a witnefs againft him^ and in the courfe o^ 
his evidence pi^oveth, that the fi(h were taken in a 
river, of which B. had the fole and feVeral fifhery, or in 
a large pond upotl the wafte of B, Might not C. had 
he bc^n fo advifed have iiififted that the fifli beinir at 
th^ii^ natural liberty, B. had no fixed property in them^ 
And con(ec)uently that the taking of them in that Jldte^ 
could amount to no ihore thdn a bare trefpafs. Un- 
doubtedly he. might. Fojl. Cr,Lawy 336. 

lliis rule is further illuftrated in the itiNO^. SiiliTH^ 
Old-BaiUy^ Decemher feffionsy 1783. The prifoner ^as 
indi£led on the ftatutes 3 Will. isfMary^ ca. p*fec. 4. and 
C Anne^ td^ 3« fee. 5. J^fi^ as an aCceflary after the fa£t 
m receiving a (}uantity of flour, the f rof^rty oi John Pea^ 
cocke, knowing to be ftolen». 

It appeared that two perfons of the ilaines of Gilbert^ 
fon and Wareham^ who were fervants to the profecutoi' 
at the time that the felony was committed, had made a 
full and free confeiBon of the fadi of taking the flour 
from their maftef, and that Wareham had been convi£kd 
as a principal felon on the evidence of Gilbert/on^ ^o 
tiad been admitted an evidence for the crown. 

The record of WarehanCs evidence Nvas produced, but 
on the authority of M^DameT^ cafe above cited, the 
court permitted the prifoner's counfd to controvert the 
propriety of that conviction by viva voce evidence ^ and 
it in fa£i; appeared that the profecutof had intruded 
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Wanham with the flotnr in fuch a way as to tnakc Ac 
converiflion of it a breach of truji only, and not a felona^ 
The prifoner was accordingly acquitted. LeacVs Cr. 
Cafes ^ 3 edit 324* 

In Pdruary feJftonSi 1784, ^«^ /A^ Otd-Baiiey^ Philip 
Projfor was i^difted as an acceflary before the faft in 
procuring one Rothewell to counterfeit a halfpenny. The 
record of Rothewe/Ps conviction was "produced, aj6d it 
was admitted by Gould, J. upon the authority of Fo/ter^ 
that die record of the conviftion of the principal was 
not conclufive evidence of the felony againft th.e accef- 
fary, and , that he has a right to controvert the propriety 
of fuch conviflion, for a record is only conclufive evi- 
. dence againft thofe who are parties to it. Leach. Cr, Ca* 
3 ed^ 324. Vide the dutchefs ofKingJlorCs cafe* Ante 454. 

!ftule tjbe €i|j6t|j» . 

So the principal or acceflai^y can avail himfetf in point 
df^^as well as in point of law, by.'fhewing agaihft 
the evidence of the record by the teftimony of witnefies 
' that the principal was totally innocent. 

Fojler confiders that this rule'fliould be received with 
great caution 5 becaufe foBs. for the moft paTt depend 
upon the credit of witneflis, and when the ftrengtb and 
hinge of a caufe happeiieth to be difclofed, as it may be 
by one trialj, witnefles for bad purpofes may be eafily 
procured. Foji. 166. 

He then dates, which is in favour of the rule, a refo- 
liition of the judges in lord Sarrchar^B cafe, Trinity 
10 Jac. I. The principal is outlawed, and thereupon 
tl^e acceflary is tried, convi£led, and executed. The 
principal afterwards cometh in, reverfeth the outlawry^ 
and pleadeth over to the felony, and upon his trial (of 
courfc upon evidence of faQs controverting the record) 
is acquitted. Hiis, faith Cohe, reverfeth the attainder of 
the acceflary. 9 Co. 1 19. Fo/l. 367. 

It hath been pr^rtifed, that in order to convift the 
acceflTary it is not neceflary to enter into the detail of 
the evidence upon which the principal was conviSed : 
but ftill, if it'fliall manifeftly appear in the courfe of the 

acceflfary's 
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2LCceffzifs, trial that in point oi faB the principal was 
innocent common jnftke feemeth to reqpBire tkat the 
acccflirjr fhould .l)fe acqtAtted. F^. 367. 

A. is conTiAed uponcireumilantial eridettce, ihnon'g 
as that fort of evidence can be, of the mutdevif^fi^. 
C. is afterwards indifled as accefTary to this murder, and 
it Cometh out upon tbe trials hty ioconteftible evidence, 
that Bm is (till, living. Is C. to be convidied or ac- 
quitted ? The cafe is too plain to admiit of a doubif. Ik 

NoTE.r-Lord Hale mentions a c^fe of this' klndp 
aiid. not n^any years ago, a man was arrai^hfed'at 
the commiflion of Oyer and Termmer, Dtsbfin^ for <he 
murder of his wife, who /to the aftonifhihent 6f the ' 
court, and infinite fatisfaAlon of . the prifbner at th^ 
bar, ^ frpn^ whom fli^ had eloped, made her ap^arteiicie» 
MS. 

Or fuppofe J&. to have been in fa£l murdered, alfd' 
that it fliould come out ii\ evidence, to thfe fatisfdBion -cf- 
the court and jury^th;sLt. the withcffes. againfl A. were 
miftaken in his pbrfon, A cafe of this kind I havl^f 
known, that A, was. not, nor could ppffibljp h^ve bcfeni' 
at the murder, i^g/?; 367. 

Mexe alihi evidence, it mufl: be admitted, lieth undet 
a' great and general prejtiiiice, and ought to be heard" 
with uncommon cautipiu Biit if it appbareth to be 
founded in truth, it. is the be(^ negative evidence that 
can be ofiered ; it is r^lly-pofitive evidejfnce', whtch in* 
the nature of things, neceflarily imptieth a negative. 
And in many cafes' it is the only evidence an inno- 
cent man can ofib;^ , What,, in the.icafe I have put, 
arc a court and juiry. tq do ? It thty ZTc/atisfied upon the 
evidence that A, waf innocent, natural juftice and com- 
mon JTepfe y^ill fuggfc^ what is to be done in the cafe of' 

If thefe 9afes.pr9ye.that in any ca(e whatfoever the 
legal prefumptiotr againft the acceifary, 'founded on the^ 
co;ividian of the principal^, may be repelled by contrary* 
evidehce» they pr^ve as inuch as can be expe£ted from^ 
them. The rule is kight, the difficulty will, lie in^ 
the application of it to particular cafes. How far it is 
to be carried to cafes probably not equally ftrong, muft, 
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all circumftancei duly weighed and confidered^ be left to 
the prudence, circumrpe6);ion, and abilities of the learned 
Judges before whom the feyenU caf<^ n^ay, happen to come 
m judgment Ikidf 

Uttie ^e Bint||« 

Dn an indictment for perjuryi thcpoflM of a foi^mer 
iCue. i$ good evidence that there was a trial. 

A5 in Pii^TON V. Walter, Surrey AJ]fzesy$ Geo. j^. 
by Pi|.ATT, C, J. who. ruled, that the; bare producing the 
fo/lea \$ np evidence of the verdi£t| without (hewing 
a copy of the final judgment : becaufe it may happen 
the judgment was arrefted, or a new trial granted. But it 
is good evidence, that a trial was had between the fame 
piM^ties^fo as.tp introduce an account of what a wlthefs 
iVore at that trial, who is fince dead, i Str(t. i6i. 

And in the King ti. Isles, Niji PriuSi London^ Mich^ 
14 G?fl. 2. before lord Rayi^ond, C. J, On an indift- 
ment for perjury ip what the defendant fwore on a 
trial as a witncfs, the pojlea was ruled to be good evi- 
dence to (hew there was I a trial fo as to introduce the 
evidence given, on which the perjury was afligned, 
S<frnard, K. B* 243. So, 

' In the King v. Mimms, Nifi Pr**, If^efiminfier^ 2ZGeo.2,* 
the fame point was ruled, Efpin%^ N,* P* 750^ 

jRufe tbe acent]^ . 

An offi<:e copy of ian ai)fwer to a bill Iti equity maybe 
given in evidence in a civil fuit ; but . hot oh an iriditfi*- 
nnent for perjury 5 though perhaj)s ihch copy would be 
fufEcient for the grand jury to find the bill : but on the 
ti:ial the original ^uft be produced and pofitive proof 
ipade that the defendant was fWorn by a witneis < ac- 
quainted with him. Bulh N^P. 239^ ' 

And no return of commifEoncrs of a mafter in chancery, 
6% di the party's fwearing, will be fufficient, without fome 
proof of the party's identity. Ibid, 

.So in the King v. • Mich, i Jac, a. at ban An 

infori^atton was exhibited againft the defendant for per* 
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jury; fettmg forth, that a bill in chancery was exhibited 
by one A. B. and the proceedings thereon. 

The perjury was affigned in a depofition made by the 
defendant, thirtieth of July, 1683, and taken in that 
caufe, before CM^miffioners in the country. 

This caufe was tried at bar, and the queftion wasy 
whether the return of the commiffioners, that the de* 
fendant made oath before them, fliall be fufficient eri- 
dence to convi£l him of perjury, without their being 
prefent in court to prove htm the very fame perfon. 

Pembertony ferjeant, for the defendant, infifted diat 
the commiflioners muft be in court, or fome other per- 
fon^to prove that he was the perfon who made the oath 
/it^, beforeyi. He argued that, the commiffioners Qgn the de* 
" pofitions, and they ought to produce them fo (igned to 
the court and prove it \ for depofitions are often fup« 
prefled by the court. 

Jf a true copy of an afidavit made before the chief 
juftice of this court be produced at a trial, it is not 
fufficient to- convict a man of perjuyy. This is not 
like the cafe of perjufy affigned in an anfwer in chancery 
taken in the country,^ for that is under the party's hand ; 
but here nothing is under the defendant's hand; and 
therefore the commiffioners ought to be in Ae court, to 
prove him to be the man. 

The COURT were equallv divided : the Chief Justice 
and WiGTHAii, J. were ot opinion, that it was not evi- 
dence to convi^ the defendant of perjury; it might 
have been otherwife upon the return of a mafter of 
chancery^ for he is upon his oath, and is therefoDe pre- 
fumed to make a good return \ but commiffioners are 
not upon oath, they pen the depofidons according to 
the beft of their fkill, and a man may call himfeli by 
another name before them without any oiFence. 

The commiffioners can not be miftakeh in the oath, 
though they may not know the perfon ; for this court 
itiay be fo miftaken in thofe who make affidavits here, 
but not in the oath ; if the commiffioner, or the clerk to 
the commiffioner had been here, they would have been 
good evidence. 

If an (^Idavit be made )xfore a juftice of the pe^ce, of 
a robbery, as enjoined by the ftatute ; if you will convid 
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the perfon of perjury, you muft prove the fwearifig oC 
the affidavit. 3 Mod. 117. 

Itule tiye <^ebf nt|^ ^ 

Bat proof, that a perfon calliog htmfelf John Hoe was 
fworn^and that he figned the.anfwer ini equity, or the 
affidavit on which the perjury is.affigned \ and proof by 
another witnefa of the haod writing, is fufficient to iii- 
titte the crown to read,, as evidence^ the anfwer or aiS- 
davit. :^uU. N. P. 239. 

atife' tjbt Cteelftb* 

, So an anfwer being brought out of the proper, office,, 
and the jurat under the matter's hand, and propf of it 
being figned by the defendant, by proof of his hand 
writing, ^ inffici^nt to prove it f^orn by himf even on 
an indiftment of pexjury. Bull. Jf. P., 239, . 

lliis rule is 4Uii|'^^^^64 '^^ ^ ^^^^ ^9 ^^^ K1NQ9 v. 
Nunez, 9 Gso, 2# where it is faid, N. B. In Scaccario, 
The defendant figns his. anfwer, for the proof here to 
read it, was only the hand, writing of the baro^ and of 
tbe defendanit. 2 Sifra. .1043. ^^^^ of £viJ. loa* 

And in the King, v. John Morris^ Njfi Prius^ after 
Etifisrtirmj i.Geo,/j. 1 76 1. The defencuot was con-' 
^ vided of wilful and corrupt perjury^ ^i an an(w^ in 
chancery. . ■ 

Lord MansfielP, who tried him» made his report. 
Heftated an,obje8;ion to the: evidence which had been 
made by the defendant's connfel. at the trial, viz. "that 
« there was no proof of the identity of the perfon who 
** fwore the anfwer ; nor even proof that any ferfon at 
« all fwore it." This obje£):ion> he faid, he had over- 
ruled at the trial, thinking it fufficient that the hand of 
the defendant and of the mafier were proved. But he 
defired to have the opinion of his brethren on this pointy 
that the defendant might have the henefit of the objec- 
tion, if it (hould feem>to them, to. have any force in it, 
though he declared himfelf to be Aiil clear in his former 
opinion. 

Denison 
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Denisok and WiLmot, ps. (Foster abfent) con* 
curred with his lord(hip, and they were all cleah-iy and 
unanimoufly of opinion, that as the name fabfcribed to 
the anfwer was proved to be the defendant's hand writings 
and the mailer had proved that the jurat was fubfcribed 
by him the mafter, as being fworn before him ; this was 
fufficient proof *? that he was the fs^me perfon," and alfo» 
•« that he a£lually fworc it j** for the very reafon why 
the court of chancery, fome time fince, made a general 
order, " that ail defendants ihould fign their anfwers,'* 
^ was with the ** very view to the more eafy proof of per- 
juries « in anfwers." And as to the a£tual fwearing, it is 
in the nature and courfe of bufihefs, quite neceflary to 
tzk^tht jurats attefted by the proper pcrfon before whom 
the oath ought to be taken, as fufiicient proof of it^s being 
. aftually fworn by the petfon, fo far at leaft, as to put it 
upon him to (hew, or to raife a reafonable fufpicion, 
•* that he was perfonatedj'* as it would otherwifc be al- 
moft impoffible to convi£t any one of perjury committed 
in an an(wer on chancery, a Burr. 1 189. Leaches Cr» 
Ca:2 edit. 48. 3 edit. 60. Vide i Shcnu. 397. 

So in the K1K6, v. Hare, commiffion of oyer and ter^ 
miner ^ Duhliny February ^ 1 795. 

Indictment for perjury, before Chamberlain, J. It 
was ruled, on an objeCbion made by defendant's coun- 
fel, that the Baron before whom the anfwer, on which 
the perjury afligned had been fworn, need not be pro* 
duced as a witnefs to prove the fwearing of the anfwer 
before him, and that evidence of his hand writing, and 
the hand writing of the party on trial, fubfcribed to the 
anfwer in the ufual way, was fufficient to authorize the 
reading of the anfwer. And Chamberlain, J. faid, he 
had confulted the judges, ten of whom (Kelly and 
Metge abfent) . were unanimous for admittiiiig the evi- 
' dence. 

The King, v. Thomas Bradt, Old^Baily^ July fef- 
jionsy 1784, feems an exception to the laft rule, but 
perhaps may be father co^fidered as independent of it* 
The prifoner was tried before Adair, Recorder of Lon» 
dony onthtjlat. 31 Geo. 2. ca. 10. fe5f. 24. The irt- 
didlment charged/ «< That he, Thomas Brady ^ well know- 
■ * «« ing 
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^< ing that one Michael Power^ deceafed^ had tcttei 6iif 
« lord the king on board the PallaSy and that certaiit" 
<< wages and pay were due Xq him for fuch fet^ce, came 
«« on the 1 8th of Novemhef^ I783> l)cforc the worfhip- 
*« ful James Harrii^ then furrogate to the tight wor- 
«< (hipful A/4rr Calvert^ Efqj LL* D. and unlawfully, 
^< knowingly, zhd felonioH/ty, did take ^ falfe oathy that 
*« the faid Michael Power was dead, without making 
<< any will, and that he, the faid Thorttai Srady^ was his 
<< brother and next of kin, whereas in truth and in fa£l, 
<« the faid Thomas Brady Wag not the brother of the faid 
<< Michael Power ; witn intent to obtain letters of admf- 
<< niftration, in order to receive the faid wages and pay, 
<< due and owing to the faid Michael Poixief^ on account 
<< of his faid tetvice.^ There was a fecond count, 
charging, << That he fuppofing wages due, &c.'' 

The evidence was, that the prifonetj accompanied by 
another feaman, in Jfovemier 1783, went to Mr. MacL^ 
intojb^ a navy agent, and told him that he had a brother 
who died dn board the' Pdlasy and wanted to adminiiler 
to him, for the purpofe of receiving his wages; that 
}iis name was Thomas Power^ and that he had neither 
father, mother^ brother, nor fifteri living } that Mack* 
intojh introduced him to Shepherd^ and that he witnefied 
the warrant in the regiftry Of the prerogative court of 
Canterbury^ by which warrant it appeared that a man 
calling himfelf Thomas Power had taken the ufual oath, 
to wit, «« That Michael Power died a batchelor, inteftate, 
<' without parent, and that ie was the natural and law- 
*^ ful brother of the deceafed/* That this warrant was 
figned by the name Thomas power, and that the Jurat 
was attefted by do£lor Harris, but who the man was 
that had fo taken this oath, or whether the fignature 
was the hand writing of the prifoner, the witnefs Shep^ 
herd could not fwear. It alfo appeared, that a man who 
called himfelf Thomas Power, had figned the bond ; that 
the bond was wicnefled by Mackintyb and one Thomas 
Crufo, but that Mackintojb could not tell who the perfon ~ 
was who had figned it, and Thomas Crufo could not be 
found. It alfo appeared, that the prijoner had applied on 
the 15 th of January to Charles Pink/Ion, a clerk to one 
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tidrpir^ a hav^ agchf, in thfc iiame of TBotHai Brttdji 
with a certificate (igned oy the ptirfer of the (hip Pallas^ 
and an order to receive fome priiee-monejr ; that while 
he Vas thus waiting in Harpef'^ office, Mackintpjb^ the 
perfoii by M^hpfe means he procured letters df adminif-- 
tration to Michael Po^er went in^ and finding that he 
was ufing a different name, iulpe£led him, and procured 
him to be appreliended. ' On inquiry, it turned out» 
that his real name was Thomas Bradjy that he had been 
ail able feanian on board the Pallas i and that there was 
ianother , able feaman dn board the fame fhip, of the 
name of Michdil Power, but that. he had no brother. 

The COURT. The fiatute on which this indictment is 
founded, 'enadis, <* That whofoever willingly and know- 
« ingly takes <i falfe oath, to obtain the probate of any 
'^^ will or wills, or to obtain iettet'S of admin iftration, in 
*^ order to receive the payment of any wages, pay, or 
<< other allowances of moiiey> or pri^-money due, or 
** that \99xerfa^<jfed to be due, to any dfficer, feaman^ 
.<< oi other perfon who has really feryed oii board any 
•^ (hip or veiTel in the king's fervice, ihall be guilty of 
«< felony, without benefit of clergy." 

At eomtnon law| perjury is a mtfdemeamr on\j\ but^ 
t)y this ftatute, this particular fpecies of perjury is' con- 
verted into a particular felony 1 but it is ftill incumbent 
on the profecutor to fit the evidence to the particular 
fafti and to prove eVcrycircumftance which is necet 
fary, to bring it within the range of the law, not only 
by clear, precife^ and exadt . evidence, but by the bfft 
evidence that is poffible to be produced. 

Now, on the prefent indidment, the jet of the crime 
is the taking x)[i6 faljh oath^ ^tid thtre is no inftance 
whei'e ' an IndiSment for perjury has been fupported» 
without dire£t and pofitive proof, that the party took 
the oath on which the perjury is aifigned; or where the 
evidence of that fa^ has been attempted to be fupplied 
by inference of the other circumftances of the cafe. 

In the prefent cafe, there is certainly no exprefs, di- 
re£t evidence, that the prifoner took the oath in quef- 
tion, but circumllantial evidence only. 
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The fzd of a prifonef s hatiilg taken the o^tbi requires 
UA diftin£l a proof as the fa£t doeS| of his having executed! 
the bond : but Mr. Shepherd's memory will nbt ferve hirtl 
as to the perfon who took the oath ; and dpGtot Harrb 
not being here, there is no dire£t proof of it. The evi- 
dence therefore is defeftive ; for there certainly is a poffi* 
bilityi from anv thing that has been given in evidence to 
the contrary, that the prifoAer might have gone through 
all the reft of the fraud, and have avoided the circum- 
ftance of having taken the oath ; efpecially as he pro- 
bably knew that the taking of the oath was a capital 
felony^ If this were an indi£lment for perjuryat com- 
mon law, it would have been incumbent on the profe- 
cutor to give precife and pofitive proof, that the prifoner 
was the perfoil who took the oath ; and it is equally in- 
cumbent on him fo. to do on tde prefent occafion ; for 
the part where the proof is defedive, ia the rery point 
on which his guilt or innotence turns. 

The counfel for the crown, requefted the cafe might 
be faved fbr the opinion of the tudgesi on a queftion, 
whether on an indi£lment on this ftatute^ it was necef- 
fary to. have dirtdt proof of the prifoner having taken 
the oath, or whether that fad might not be inferred by 
thcjury, from the other circumftances of die cafe. 

Tne COURT told the jury, that if, notwithftanding the 
above obftrvations, they were fatisfied that the prifoner 
xi£iually took the oath, they might find him guilty } but 
that as the fzfk was not clearly proved, they ought to 
acquit him— which they did. Leach, Cf. Ca. 3 edit. 368. 

I 

tivlt ti)t acbtrteentf)* 

Written evidence, as well as parol, may be explained 
by the party fwearing : wherefore, if a defendant in a 
court of equity, by a fecond anfwer, explains what he 
has fworn to in a firft anfwer, nothing can be affigned 
ill an indiftment for perjury^ of courfc nothing can be 
proved on the trial of that indiflment that was fo ex- 
plained. 

As in an information for perjury, and the perjury af- 
figned was in the defendant's anfwer, << That he re- 
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*< ceived qe money ;^ and on exceptions tajcen for Infuf- 
6ciencyy the defendant fays, in a fec6nd a^fwer, << That 
« he jreceived no money until fuch a d^y ;'' and on the 
^rial of the information it was held, thai nothing (hould* 
tie afTigned for perjury that was explained in the^fecond 
anfwer : for the firft anfwer (hal) be charitably expounded, 
;iccording to what appears to be the parties fenfe in the 
fecond mfw^t: for tt)^ court would rather intend there 
was fome overfight in the draft, and that it was after- 
wards amended in the fecond anfwer, than fuppofe the 
.party to be guilty of wilful ;^nd $:orrupc perjury, x ^ideff. 
418, 19. 2 Keb. 5i($. 

Note. It muft be taken of courfe, that the day was 
tnaterial to th# C^^f^f fo that non^receipt until after fuch 
a day, would cqme \^ithin the fenfe ^s to the matter 
before the court of nqn-receiver generally., ff^ in Gilb^ 
«^v. 55. yide Henry, v. Waifin, AnU \ 
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CHAPTER IV, 

Of Written Evidence inferior to matter of Recordf 

^ «. 

TH^ books of public pQces, aiid of public bodieSf 
which of courfe are not interefted in the event of the 
trial, are admiifible evidence. 

As in the King, v. Dominick Fitzgerald, ?nd 
T^MEs I^Ep, Old- Bailey feffiony 1741? Indidlied for 
forging a paper, purporting to be the laft vfiVL and te& 
tament of Peter Perry , lat^ a feaman on board his ma* 
jefty-s (hip Lancafter^ with intent to defraud the king* 

It was. prpyed |)y the nttf/lerifi^y tranfmitted by the 
.officers of tl^e ihip to the navy-oQcei that P^er Perry 
belonged to the (hip Lancqfter, that at the time of his 
deceafe there were 42/. 6s. due to him ; and that a ticket 
.for the payKoent of the fame was made ^ut, and delU 
vered to a perfon \yho brought the probs^te pf the will in 
queftion. 
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- The cotniTy the ptifoner being loand guilty, tefet^ci 
this queftion for the judgiss-r-Whether the tnu/kr-Jwk 
wa$ adtniflible evidence f but though they met on tho 
queftion, their opinion was never publi(hed, and the de* 
fendaiit was hangec). However it appears in the next 
cafe. Leachf Cr. Ca. 2 edit. 20. j Edit. 24. %i^. 

The King, v. Robert Rhoj^es, Jpril fiff. Ohtt 
Bailey f 1 742. Indi£led as in the laft cited cafe, fof 
forcing the laft will of John Thompfifif late pf his ma? 
jetty's (hip the Flamborough. 

It appeared by the evidence of the clerk o£ the ticket« 
pffice, in ^he navy-office, that it was cuftpmary ior the 
captains of men of war to trahfmit aipqounts of theip 
crews to the navy-office, as frequently as poffible, an4 
that thefe accounts are entered regularly in mufter- 
books, containing the names of all thofe who are livings 
dead, or have run away. • The tnufter-book belonging to 
the Flamborough was produced, in which there was this 
entry : f^ John Thompjmy an able feamim, died 22 Auf 
^^ g^fti I739f at Turtle bay, on ho^xA the Flamborough.^^ 

Tne prifoner's couniel contended, that as the prifoner 
was charged with forging the will of Thompfon^ it was 
incumbe(it pn (he prgfecutpr to prove, by the beft evir 
4^nce the nature pf the fa£l would admit of, that the 
teftator was dead, and that the beft evidence of that fa£k 
was, by fome one pf the many perfpns who were oa 
board the Ihtp, and not by the accounts of. the paptain 
or other officers, who might by accident or defign, re- 
turn the man dead when he was really alive. 

The cpunfel for the crown, anfwered, that the objec- 
tion was incongruous on the part of th^ prifoner, for 
that he had a£lually proved the will in Dodor's Commons, 
and received the wages at the navy-office, by yirtueot 
the probate, which implied an acknowledgment by him> 
that Thompfon was dead ; but that exclufive of thaf rea- 
fon, it was the conftant courfe and uninterrupted prac« 
tice of the court to admit the- entry pi the mufter-bopk, 
after it had been authenticated by the clerk who figned it. 
The COURT over-ruled the objedion, and cjted the laft cafe. 
LeacUs Cr. Ca. 2 Edit. 23. 3 Edit. ^^. Vide Sterlin^^ 
cafe, jinte 423. 

So 
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' Ba in the cafe of Richard RAMSBorreM, 0£/« 
B^le^i Sepiimber feffionsy 1787, indicted for forging % 
ffeaman'e will. To prove the probate rerokedi Thomas 
FtiicbfTt A clerk in the prer6^ative court, produced an 
entry of the revocation in a book calledi Ti^ Afft^nation 
Booh^ in which all caufes are entered by the regifter» 
^nd which was kept officially by the witnefs, as the only 
record of fuch proceedings, and of the decrees of the 
court. It was objeAed that this book was not admiffi* 
t>Ie evidence. 

The COURT were clearly of opinion, that it was evi« 
dence to prove the fad of the probate being revoked* 
Leaeh. Cr. Ca. 3 -Edit. 30. 
' In the KiNQ, f;. Aickles, OU-BalUj^ September fejfl 
7785. AieUes was fentenced to be tranfported for fevea 
years* On an tndt£knient for returning fronn tranfpor<- 
tation, and being found at large without any lawful 
caufe, before the expiration ot that term, it was held 
incumbent on the profecutor to prove the prectfe day 
oh ^bich the pvifoner was difcharged from Newgate. 

The clerk of the papers of the prifon, produced 9 
^ly-bgoky i^hich he kept, containing entries of the 
names of all the debtors and perfons who are brought 
into prifon on warrants for crimes, and when they are 
difcharged. But ihefe entries were not made from the 
cterks own knowledge of the fa£ls, but that he generally 
Miade them from the information of the turnkeys, and 
frequently from the turnkeys indorfements on thcf back 
of the warrant4» which warrants were afterwards regu- 
larly filed. 

ft was contended by the prifoner*s counfel, that thefe 
were not original entries of the fads 1 and that there- 
fore the turnkey himfelf, by whom Aickles was dif<^ 
charged, or die original minute from which the entry 
of his difchatge had been RKide, ihould be produced^ 
becaufe they alone were the bed evidence upon this 
fubjed, and it was in the profedutor's power to pro- 
duce it. They compared the evidence oflFered, to the 
produdion of a merchant's ledger, in ord.er to prove 
|he delivery of good^j inftes^d pf producing the original 
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day-book, from wfai<cK the tedger had jbcen. {loftcdy and 
they arguedi that no credit could be giy^n to entricf 
^ngdc i^tirely from hearfay ^nd information, and there* 
fore thefe entrij?$ ought not to he received in eyidente^ 

Gou^p, J. HpTHAM>B. %nd AoAia, Recorder, bow<f 
(ever determined th^t the entry in this bpol^ might be 
given in evidence. It is sn booh^ very different in its na* 
ti^re from the books or memorandums of uadefmen« It 
appears^ to have b^een th|: coijilant and long eftabliibed 
pra£!ice of thp keepers of a p^bUc prifon |q regifter the 
jidircharge of prifoners in fuch a' book as the pnie pror 
duced, an4 in the manner which the iirifnefs hath de* 
fcribed. The clerk of the papery H public ogicer in 
|he prifon, and the law reppfes'fuch a confidenpe in pubr 
lie olBcers, that it pre/umfis they will difcharge their f^vc^ 
fal trijfls With accuracy and fidelity, and thcriefore what? 
ever a^ they 4o» i^ difcharge of ^eir public, dlity, may 
be given in evidence, and fhal) be t^k^n to be:tru0, w^tx 
Juch a degree of caution as the natitri: Qf the circumr 
ftances of each cafe may appear to require* (except: th^ 
Jalfity of 0em may be made toappe^r^ for ?yery /r^y 
fumptm m^y be repelled by.<5oq|rs|ry eyid^^Cr If> lh^ 
prefent cafe the clerk of the papers has no private tntereft 
whatfoMsver in thi^ book %o indupe him to m^^ke ^(^itipus 
entries in ix^ He i$ a public officer r^ording a. put^jjc 
tnmfa£lion* Any perfoti may undeubiedly falfify i^ 
entries; if he can; but unlefs ^he truth of the entry, s^ 
fo the prefent fad can be impeached, it is admi$bie 
(evidence. LeacL Cr. Ca, a. idit. 303. 3 adit. 42h 

In the cafe of the King v. Mothersell, .Sij^^fi 
4 GfOf i* Motion for a new trial. Qn an iiifprmiition 
^ in nature of a q^ itvarranto^ the proj^cu&>r produced iu 
evidence a book which appeared to be only, fninutes of 
fome corporate zQt$ of the year paft, /all written by the 
profecutor^s clerk, who was no offi^r of the corpora- 
tic»i. The admiffibility of this evidence was oppo&d, 
the bcxok haying neyer been kept, noreqnfidered as on^ 
pi the corporation's books in which entries were m^ide 
by the town-clerk, and there being fome fufpicion 
pbat ^e bppk waf^ not genuine. The judct required 
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Sill tiecoitnt ot wfiefe the bdok had befen kept (ot the pte* 
ceding ten years, and whether any body had feen it be* 
fore, M^iich the ptofectitor ifot oelng able to gite he 
reje£led the evidence o^ered. 

Et per CURIAM corporatfon books are generally aU 
lowed to be given in ei^denee, wher^ they have been pub^ 
licly kept as fuch, and the entries made by the proper 
officer ; not but entries made by other perions lAay be 
goodj if the town'Krlerk be (ick orrefufes tb attend, but 
then, that muft %e lAade appear by evidence. - Whoeveif 
produces a book, muft eftablifh it before he delivers it. 
Parties producing deeds muft give arii account where 
they have been kept, and how they were come by« 
Therefore we ate of opinion, this evidence thus 6fiered 
was well over-ruled, and confequeittly a new trial was 
tefufed. I Strange^ 93^ 

So in PlTTON v# WalteA, Surrey ajftzes^ f Geo. I* 
The queftion being whcthef the leflor of the plaintiff 
was heir at law to him who laft died feifed^ To prove 
the pedigree, the chief juftice admitted a viiitation in 
1623, made by the hefalds, entettd hi their books and 
kept in their office, to be read in evidence. He alfo 
admitted the minute book of a formet viiitation, figned 
by the heads of feveral families, which was« found in the 
library of lord Okford. i Stra* i62. Barnard^ K. B. 

It hath been decided in Daniel Hoet's cafe, con^* 
vi£led on two informations for libels chat a gamette is 
evidence of all a£l8 of ftate^ 

And therefore a gazette in which it was ftated that 
terrain addrefles had been prefented to the king from dif- 
ferent bodies of fubjedls expreffing their loyalty, &c. was 
admitted in evidence to prove an averment in an informa- 
tion for a libel, <« that divers addreiTes had been prefented 
«< to his majefty by divers of his loving fubjeds,'' &c. 
5 Term^ Rep. 436. 



CHAPTER 



48d 



CttAPtER V. 

ttftU Op^raiidn tftbt Stamp- ABi rtiative to EviJmi4 ' 

£VER¥"iirntt€ri, ^rtgfodecJ, Of ptintedl pajfer, Vel-f 
lum, or inftrument ^Kich are required by vi& of patlia- 
fnent to be' flamped^ ate inadmiffible in evidence tmlefsf 
they are ftamj)6d. StaL 33 Geo. 3. r/j. 49. fe^. 14. ^;7^ 
i3 G^a. 3. c'di 58. y^^. 1 1^ Same prohibited i ifi ihrlrijb 
Stamp^aBii 

Sut^ the! aWe |jrohibttory rule is reftri^led to civiT 
fuitSy for, on indi£lmentd for forging » bill df exchange^ 
pTomiflbry note, or any othet fecurity for money 01' other 
mrriting liabid to a damp duty, the forged paper^ ot in-« 
ftrument, may be giretl in evidence^ although \t\^mt 
ftamped, puriuant to the ftatutes. ' 

As in the King m. HawkswooIj, Worcejler Lent affizesf 

17834 The prifoner was hidi£^ed for fofging a hbgotiable 
ill of exchange, purporting to be drawn by a perfon 
named Prattingtony on Sir Robert Herrie^y and Co^ xnd alfa 
for forging two indorfements on the famC) the one ill 
the firm of Cox ^ Davey^ and the other \ri the name of 
James Haydett. There we're alfp the ufual couAts for 
uttering it, knowing it to be forged* 

The fa£l of its being a forgery, and that the p(tifonef 
had negotiated it with a complete knowledge of that fad: 
were clearly proved, but upon producing the bill in 
cvidetvcc, it appeared not to be ftamped purfuant to tho 
ftatutes, which etiaA, "that no bill of exchange, die* 
<< not ftamped as thofe a£t8 dired, fliall be pleaded or 
•« given in e?idence in any^ courts or admitted in any 
•* court to be good or available in law or equity/* 

Baldwin^ for the prifoner, fubmltted, that the itiftru* 
ment in ({ueftionj even fuppofing it to be genttinCi was 
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not a lawful bill of exchange, but a piece of yinitt paper ^ 
incapable of becoming the fubje£l of either fraud or fe* 
lony ; that the party who took it inuft at the time hare 
known that it was not a legal bill of exchange, or mud be 
grofsly negligent, for the 4efe£k was vifible on the faee 
of it. 

BtitLftR, J. held, that the ftamp ads, being revenue 
laws, and not purporting to alter the crime of forgery^ 
could not affe^ the prefent >queftion| and the jury 
found the ptifoner guilty : but die point being new ii 
refpited the judgment, iind referved the cafe for the 
confideration of the judges* 

In Softer term^ 17B3, the judges -over-ruled the ob^ 
jeclion, and determined the conyi^iion was right. Lead^s 
Cr. Ca. t edit 221. 3 ^dit. 193. 

So in the Kii^G, v. John hsM^ Old^aUe^^ January 
/ejjtons^ I7«4. 

' The prifoner was indided for forging a bill of ex- 
change, purporting to be made by -lord Townfiendj maftet 
of the ordnance, and to be drawn on the ordnance offic^. 
Whitehall, where no fuch office was held. 
' Mac Naify^ for the prifoner, objected to the>readin|^ 
pf this paper, on the ground that it"^ was not (lamped 
purfuant to the flatute, and therefore was ^ to be ads:* a^ 
mitted in evidence. It was not, he faid, a bill *of ev^ "" 
change, for it wanted a component part, made nd(» 
ceflary to its perfedion, and ordered to be annexed to 
it by ftatute ; without the annexation of the ftampj re* 
quired by law, it was not negotiable. A bill of exchange 
was fuch an inftrument as (houldfaare certain qudtties tO 
render 'it current to all the world. A ftamp, fifice the 
ftatute, was indifpenHble, to conftitute the credit ahd 
currency of bills of exchange and promiilbry notes; 
they were reprefentatires of 'money, and to fOpport that 
cfaarader vmbly, rec^uired a ftamp, as much as gold or 
:filver required the ufual mint imprellion, without wbick 
thofe metals could not pafs as calm -ff^ofierlid on Chailgd, 
in fuch a deficient ftate, it would be rejected and diD- 
honoured, as peremptorily as if it wanted the name <if 
it drawer, ^r die figqature of an acceptor^ which were 
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conAttnt^nt i^irli^^.to a bill of ex(^hange/ It is an inilrtt- 
itieht of no value in its preiient ftate, intrinllc or extrin- 
fiCi and by the ^£1 of parlianieiit it was prohibited from 
being << pleaded or given in evidence in any court, or 
^ « admitted to be good pr available in law or equity." 

The COURT over-ruled the objedion, on the autho- 
rity of th^ laft pre^(^ding ^afe* The King, y. Hawkf- 
wood. Ante 4&o« 

The Ki^G» v.,CoUN Rbculist, Old-Bai/ey, Januar*f 
fe/)ions,^ 1 79(5, the aboye oi^e^liqn was revived. 

The prifoner was tried on an indi£l:meQt for uttering 

a promifTory note, knowing Jt to be forged, with the 

liame pi William Jiqward; The note had no ftamp upon 

'il»..ftftd it wa^ tjier/elbre contezided that it could not, be 

given in evidence, and, the ftampraAs were cited. 

The j vry found the prifonei^ guilty j but TH9MPSON, B. 
irefpited the judgment, for the opinion of the judges. - 

GaosE, J* in il(fi!^ feffione folio wing» delivered the 
opinion as follows: The crime, as charged againfi th^ 
prifon^j by. the WRrd^ of the indiftment, was clearly 
and fatisfa£lorily proyed, the. ojlye^lion therefore does 
not impctfl the fmalleft, doubt of his guilt, or in any way 
,%Scfk or rdate to the legal definition of forgery; for it 
is,jcledr that he knowingly uttered a faUe inftrument, with 
.ami intention to defraud, whicK is the precife offence 
that the laiys againii forgery ^m to fuppri^fs. The pro- 
^fition arifii\g'from this qb^£lioni is, that the paper 
waiting ftattd.iii the indi^lment is not a promifTory note, 
becaufe it is not upon a. ftamp \ but the queftion, whe- 
ther it is or is not a promifTory note, depends upon the 
temr of the inilrument, and iiot , upon the circumftance 
of its being flamped or not ftamped. An inftrument in 
writing, by which 5>ne perfbn pron^ifes to pay to anp- 
tjier f^erfon fo miich oioney, muft by force of the words 
be a promiffory n<^te, and the paper writing, in the pre- 
fent eafe;, is an inftrument precifety of that dcifcriptipn. 
JBttt admitting.it to.be % promiflbry note, it is contended 
that it cannot be given in evidence as fuch^ l^ecaufe it is 
not ftamfied. It hs^, however, been determined In the 
King, V. IJawkpujcpd, that a bill o| exchange, thougl^ 
not ftjUQiped, is an inftrument on wh^ch forgery may be 
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charged; and the reafoh given in diaf cafe is completely 
fetisfaftory, namely, that the ftamp-ads being revenue 
TawS) and not intended to aflbd the crime of forgery^ 
€annot alter the law refpe^^g it. Lead, Cr, Ca^ 3 edit* 
/. 392. Ante 489. 

The ftamp is itot, properly fpeaking, any part of the 
inftrument \ it is merely a mark imprefied on the paper, 
10 denote the payment of a duty ; and is merely collar 
teral to the inftrument itfelf. To conftitnte the crime of^ 
. ibrgery, it is not ncceflary that the inftrument charged 
to -be forged fhould be fv ch as would be e/Fe<Elual if it 
were a true and genuine inftrument ; for it has been de- 
cided in feyeral cafes, diat to forge the Jaft will of a 
perfon who is not dead, is a eapitai ^ftnce; and yet 
fuch an inftrument never could operate as a will, in con^ 
templation of law, during the life tim^ of the fuppofed 
teftator. Rex J v. Cogan* Leach* s Cr. Ca^ 3 etUt. 5d3r 
Ante . Rexy V. Sterling, L^acKs Cr* €a. 'jedH.^tl'J^, 
Ante 429. And Vide the dutcb^ of ^ing^offi cgje* 
Ante 430. . ' 

So alfo in the^cafe of Japhet Crook, it was deter^ 
mined that forging a leafe and rdeafe pf lands is a capi- 
tal offence, although drawn under circumftarices, wbtck 
if they had been genuine, would hav^ rendered theni* 
ineffe£tuai. ^ Stra. 90 1. 

The promiflbry note in the preient cafe is of this kind. 
The purpofe for which ftamps are ordered tq be afSxed; 
to various inftruments, is merely to raife a revenue \ and 
as to the ftatutes enading, << That no promiflbry note, 
*i bill of exchange, &c. not ftamped as therein ditt£ted, , 
<< iha41 be pleaded or given in evidence in any court, or 
« admitted in ^ny court to be good or availably in law qi: 
** equity 5" the legiflature thereby meant 6i|ly to pr^» 
vent their ^ing given in evidence when they -were pro- 
ceeded upon tp recovef the value of the .money thereby* 
fecuted. , 

' It is certain, that no holder of fucb ai) inftrument a^' 
the prefent, could, if k fas^ b^n g^niiine, havefpundea 
an a£bion upon it, and given it ^n'eiridenqs as a prpmif- 
jfory note; but it is equally ceictain,! that it migliciiave 
been given in evidence on other. occafionsi as* for in^. 
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ftince^ if any peribn negotiating it were to be fte^ M 
the penalty infli£led upon die offence of negotiating fuch 
an'inftranientnnftampedy.&ete is no. doubt but that it 
might be given in evidence^ and this inftance ihewf moft. 
clearly, that it was properly received in evidence on the 
trial' of this indi£iment| notwithftanding the feei;\|tig 
prohibitory words of the ftatates. The .moft material 
point of confideration in this cafe was, whether it did 
not difier from HawJ^wood^s cafe, in as much as.tbe bill 
of exchange there might have been afterwards ftamped» 
as the law then ftood, and this promiflbry note as the law 
now is, could not : but the fame argument applies to this 
cafe as was ufed in that ; namely, that the ftamp-a£is 
sfre revenue laws ; that the crime of forgery is a falfe 
making of any inftrument with intention to defraud i 
that the ftamp^afis do not deftroy its nature as a pro* 
nnfibry note, but only prevbnt a recovery from being had 
on it ^ and that if the argument in fupport of the ob- 
je^^n were permitted lo prevail, the moft pernicious 
confequences would enfuej for then by. a parity of rea- 
(bning) the forging of a note upon paper, whereon there 
is a ftdtnp of lefs value than the law requites, or a bonds 
or leafe and releafe, or any other inftrument wlierein a 
ftamp is required, might be pradifed with impunityt 

Upon thefe grounds it is, that a majority of the. 
jiidges are inoft clearly of opinion, that there is no foun- 
dation for this objefVion, and that the convi£kion is good 
and valid. Lead's Cr. Ca* 3 edit, 811. 

The cafe of With well, and others ^ aflignees,^ &c* 
fi. DmisDALE, ttfid athirsy Nijl Prius, Mich.^2 ^/^* 3- 
(ettns to ihew that lofd Kenyon was not aunong the ma« 
jority of the judges who acceded to the opinion of Mr. 
jvftice BuLLBR, in the cafe of HanukfwoQd, The cafe of 
With^efly V. JDim/ddki Was, detinue for the bill of fale 
of a (hip delivered by the bankrupt, to the defendants. 
Atnongft other pleas, the defendants pleaded one, put* 
tit^ the bafhkrupfcy in ifiiie; 

The plaintifl^ omred a paper writing, purportiilg to 
be aii agreement made between the bankrupt and his 
fOfls, by which the former agreed io afli^n his effe^s to 
the Isiner. it w»s npt ftamped. 
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*£rptihe contended, that though not civideoce, of an 
agreement, yet this paper might be read to prove that 
thp bankrupts were in a failing ftate, and had an inte^* 
tion'of defrauding, his creditors, and mentioned a cafej 
(probably Hatvkfumdox Le/s)^ in which a man was con- 
yi£led for forging an inftrument not ftamped. 

Lord Kenyon, C, J. faM^ he was of opinion that this 
paper writing could not be given in evidence for «wry 
pvrpofi wba^iHj^^ either to eftablifli or d^eat lienor did 
he agree notth the ct^e eked as to the forgery. The phintiff 
produced other evidence, and obtained a verdi^. Peak^s 



CHAPTER VI. 



When and how far it is neceffarj to prove the appotntmef^s 
of a pubiic officer^ or his authority ^ by written nvarratst^ 
and in what cafes it is necef^ry to produce the written aw*, 
thorities under which he-oBs. 

THE rules in this chapter refult from the great ge« 
neral rule-^the beft evidence the nature of the cafe 
admits of muft be given,. Vide Bool i. Rule i. /. 342. 

\ 

ftule tjbe f frJL . 

It~is a general rule, that where it is necefTary to prove 
that a perfon is in a public office or capacity, it is ftif- 
ficient to ibew that they aded upon the occafion as 
officers in their refpe£^ive offices and capacities without 
producing the written inftrument. by which they were 
Severally appointed. 

And therefore in Crew, ^i/i^iim,!!. Saunders, Hilary^ 
8 Geo. 2. j8. JS. A£lion, on fiat. 9 Ann. ca. 10. fee. 44. 
for intermeddling at an ele£fcion, the defendant being a 
poft^mafter* It was moved, on behalf of the plaintiff, for 
liberty to infpe£b die poll«office books^ and take a copy 
bf the defendants depuution. 

■ This 
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This waj oppofcd on behalf of the pod-office, they iwt 
, being a party to the fuit, on the aiuhofity of doctor 
We/Pi cafe, HiL • i a Ann. who was denied liberty to in- 
fpc£! the books of the college of phyficians. And Un- 
derhHl r. Durham^ Andr. 247. When the pbintffF was 
denied infpeftion of the books of the dean and chapter^ 
they being no parties, and Shetling t. Farmer, i Sirnttge, 
646, was alfo cited. 

On the other fide, this cafe was compared, to that of 
covfrf rol/sj and entries in the cuftom-houfe, bank, and 
fouth-fea book^ ; but, 

The COURT faid, that infpeAiiig cour^roUs wag the 
original of thefe motions, but then it was confined to 
the ca^fe of perfQns interefted, the rolls being the com« 
mon evidence, which of necefTity muft be kept in fome 
one hand. But lords and rena^ts of different manors 
hsnrc always been denied as ftrangers. In the cafe of 
public companies, it is reftrained to the entry which con- 
ctfrns the party hbnfelf : and as to tkecaitom^honfe bpoks^ 
they are really the merchants, books for tha^ pucpofe. 
The confllkution of the officer is />nV/x/tf, and therefore 
not neceflary for the plaintifF to ^rove ; and as agaitift 
the defendant, his aBing will be fufficient. a Strange^ 

So in Radfokv>, y//zV^Mw,ti. M*Intosh, Edfer, joGep. 3^ 
AQsonon^at* 2fGeo» 3. ea. 26. It was held that in an 
adlion for penalties oh the Pojl-horfe AB^ brought by the 
farnaer of the tax, it is not neceflary for the plaintiff to 
give in evidence his appointment by the lords of the trea* 
fury, or the commilEoncrs of the ftamp-^uties autfao- 
iifed by them/ Proof that the defendant hath accounted 
with him, as farmery for the duties is fufficient. 3 Term. 
Rep. 632. 

In the fame cafe lord Kenton, C. J. obferved, that m 
penal a^lions on z 55* 3 Edw. 6. fee. 2. which enables 
the owers of tithes to recover double their value in cafe 
they are withdrawn, it hatb always been heldfcrfficient 
proof againft the defendant that the party fning is in the 
of} of receiving tithes from him. yTermRep.6'^^. , 

BtJLLER, J. added— ft appears'that the defendant hath 
treated with the plaintiff m the charadtef of farmer* 
' - ' ' ' general* 
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gicneraL Then this conies within the clafs of cafes for 
non-reftdencey where it is fufEcicnt to prove the defendant 
in pofleffion of the church without proving prefentatioil, 
inilitution, and indcidion^ as was held in Bevan, qui tarn, 
w.'Williams (Eaji. i6 Geo. '}. B.R.J '^ Term. Rep. 635. 

So in Benyman v. Wise, Trinity^ "^l^Geo. 3. which 
was' an action by an attorney^ for words fpoken of him 
in his profeilion, the court held that the plaintiff need 
flkot prove that he is an attorney by his admiflion, or hf 
a copy of the roll, of attornies i for that proof that he 
a£led as an attorney is fufEcient. 4 Term Rep. 366. 

In the cafe of cuftom-houfe ofHcerSi evidence is ad- 
mitted both in criminal and civil fuits, to (hew that the 
party is a reputed officer. 4 Term Rep. 366. 

As in the King v. Shelly. Old-Baileyy July fejjionsp 
1784. The prifoncr was indifted onjlat. 19 Geo. 2. ca. 
34. for punishing, perfous refcuing unaccuilomed goods 
feized as being liable to pay duties, &c. Irijb'y 37 Geo. j. 
ca. 30. / , . 

The indi<^ment dated that the profecutors were excife 
. officers, and that the goods feized were unaccaftomeid 
goods. No evidence was produced to prove thefe averw 
ments, but what was to be colle£ted from the teftimony 
of the profecutors themfelves, and it was fubmrtted to 
the court, by the prifo^ner's counfel, that thefe averments 
being fafts pofitively altedged, they ought to be pofitively 
and lubilantially proved. 

In anfwer to this point, xSatJlat. 1 1 Geo. 2. ca. Tp.fec. 
32. was cited, by which it is ena£ked, that excife offi'* 
cers afting in the execution of their duty, (hall betaken 
to be excife officers, until the contrary (hall be made ap- 
pear; fdr that in all C2i(es die onus prohandi is dirown upon 
the prifoner. The point was over-uled. Leach Cr. Ca. 
2 edit. 278. 3^rf/V. 381. 

This decifion is corroborative of what w^is faid by 
BuLLER, J. in Benyman v. Wise, aTjove cited. That 
in the cafe of excife and cuftom-hdufe officers, even be- 
fore the ^at, 1 1 Geo. i. evidence was admitted both in 
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cf Iminal an J civil fuits to (hew that the party Wt^ a it>» 
touted officcif. 3 Term Rep. "^66. 

In the cafe of pea(:c-afficers, ju dices of the peace, 
conftablcs, &c. it isfufiicient to prove that they aded in 
thofe charaflers, without producing their appointment ; 
even in the cafe of murder. 3 Term Rep* 366. 

In the King v. Winnifred and Thomas Gorijon, 
Jpririg affizes^ Northampton^ 29 Geot 3. This point was 
folemnly determined. 

The prifoner Thomas Gordon ^ z youth, was tried with 
his mother (who was charged as acceifary) on an indi£i- 
ment for the felonious and wilful murder of George Lift'' 
nely he beinor then and there conftable of Pattefl>all^ in 
the county of Northampton^ and was conviQed. 

Several points of law were fubmitted to the court by 
, the prifoners counfel. 

THOMPSON) Baron, referved theft queftions for the 
opinion of the twelve judges j and the firftof thefe quef- 
tions was — • 

Whether that as the indi£tment alledged that Linnet^ 
.the deceafedy was the conftable of the parifli, it was not 
' incumbent on the profecutor to prove that fa£l; by {hew- 
ing that he had been duly eleded into office ? , 

Thefe points were argued in the Exchequer'^rhamber 
on WedneCday the twenty-fourth of June, i^Zi. — GaU 
ky, for the prifoners ; Dayrell, for the crown. 

H0TUAM9 Bacon, at the fummer ajjize^^ held for th^ 
founty of Northampton, 1 7 89, informed Thomas Gordon 
that the judges were of opinion that the cafe was«fully 
proved againft him, and he was executed. Leaches Cn 
Ca^ 2 edit. 412* 3 edit. 581 to ^96. 

If an officer to whom a warrant is dlre^led be killed 
in attempting to make the arreft, it is murder, though it 
ihould appear upon evidence that the warrant is irregur 
lar or illegal. , 

The 
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l^he illaffration of the above niki'a|)pears in the 
KiHGf V. the Inhabitants of WiNwicH^ Banco R^^ 
40 G£c. 3* 

:A magiftratej who kept by him i number of blofA 
nvarrantSf ready ftgmi^ (by another jttftice) on being ap- 
plied t0| filled up one of thofe, and figned and deli- 
vered it to the officer, who, on endeatoiiring to arreft 
the party^ was killed ; the judges were of dpinio'n, that 
this was murder in the perfon kiliinj^ the officer, and he 
was accordingly executed. And fays lord Kenyon, C. J* 
who cit^d the cafe, this was not a new principle then 
for the Qrft time eft^bliflied, it has always been uni- 
formly ad:ed upon. 7 Term, Rep. 455. 

Note* For though a jullice of the peace eahnot 
grant, and of cpurfe cannot juftify the granting a blank, 
•or; any other irregular or illegal warrant, yet the 2^^> 
who a£ls merely minifterially, is jjuftifiable in executing^ 
any fnch warrant' delivered to him by a magiftrate, for 
any fdony, or mifdemeanor^ widbin the ixiagiftrate's jurif- 
didion ; and therefore the killing an officer a&ing undef ^ 
and by diredlioh of fuch warrant, is murder, and of 
<:ourfe the evidence of an arreft by fuch illegal warrant 
is no juftificatioii for the prifoner. Vide 2 Haivh PL 
Cr. ca. 13. 7 etUti voL 4. 17a. 

On the execution of a civil procefs, the breaking of 
the outward door is illegal^ and the officer muft produce 
in evidence, not only the ivarraftts but the nvritSf under 
the authority oif which he a£led^ otherwife if he be 
killed, the offence will only amount to manfiaughter. 

As in the King, v» Daniel Tatlor, Mai^ane^ lent 
q/jSzesy 1767, before Heath, J. The defendant was in- 
di<2fid on i\iQ Black^aftf flat. 9 Geo. i. ta.22. feB. r. for 
maliciouily (hooting at one Beer^ a fherifPs officer^ It ap** 
peared in evidence, that the pifoner had mortgaged a 
houfe to Harvey f that judgment in ejed^meiit had ifiiied, 
and the mortgagee had executed a writ of pofleSio^n. The 
Writ of poileffion being oppofed, the mortgagee iffiied pro- 
cefs to'hoid the prifoner to bail for tbe.mortga^ money, 

3 E. and 
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^nd etnfhjtd Bnrio arreft him. The prisoner being in 
fbA llPttie) of which he had obtained j£^/? poffilffionf Beery 
wfch Harvey and o»thcr af&ftants, broke open the outward 
^^oiyCf went ^p- ftairs, and foniid the jprifoner oa the 
Janding-plaee armed with a loaded gim* They informed 
^im that they canie to arrefl; hkn^ to which ttc anfwtsred, 
that he MTould not be < taken, and^ if they attempted, to 
^rteft himy he would (hoot them> upon! which they re- 
tired to. the outward door followed by Jhtm, potnting^the 
.gimaC them. Further iaJSftanee was fent for and came, 
:whereupon . the^'prtfoner difcharged his giiii at JBeer, and 
.Ihot the Contents through his! haty whci eupon^ with dif- 
ficulty^ he was takem ; , . : 

After proving thofe particulars^ evrdence was alfo given 
of the time of iffuitig the writ of pofieihoh^ ^the delivery 
e( the warrant thereon to Seer the pfficer ; and that par- 
fuanti thereofi he had'give^ pofleffion to ifarv^s attor- 
ney, who was duly authorized t;o receive it, by letter of 
attotney from Harvey, and that fuch. attorney had after- 
wards delivered the key of the houfe to; a thifrd perfon, 
to keep pofTeflion for Harvey^ Sucb third perfon being 
called upon, gate in evidence: that he had been in po£- 
.fefiidn of. the key ever fince it had been delivered to 
him, but that he had heard that the prilbner had broken 
into the houfe again. 

Next were proved, that the writ of capias, to arrpft the 
prifoner for the mortgage money, had iffued, and the de- 
livery! of the warrant thereon to Beer, in order to arreft 
•the prifoner ; and it further afppeared in evidence on 
thefe particulars, that the writs themfelves are ne^er de^ 
Jh)ereiU the tjfficers, but are filed in the Jberjff^^Sicficrj and 
that'ther efoxe the profecntor had them not to produce on 
'the trial V and it alfo appeared that ^«»r and his affiftants, 
at.theiaid time of • breaking open the door .to arrefl: the 
-prifoner, had with t them the watrants on the writs of 
poileffion zni capias, but not the lorits themfehes. 

The prifoi^r'i coonfel infifted,«that the nvrits tbent'- 
/elves onght to be fliewn in evidence, to prove that war- 
rants, under which the parties had a£ted, had legally 
Ifiued, iti order to juftify the forcible entry of the bailiff 
and his alBflants, either to retake the poflci&on or to 

arrefl: 
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arreft the prlfoner ; an4 that although the warrants might 

be fufficient evidence upon queftions between (he (herifF 

and his bailiffy yet as between them and the j^Uic the 

writs muft appear to have regularly iflued, from the pro-> 

du£lion of theih in evidence^ though the bailiff need not 

have them with him at the time of the execution thereof* 

Heatu^ J. To in title you to break open the houfe, 

you fliould have gone to zjufiUe of the peace / for though 

the prifoner had made a forcible entry upon Harvey^ the 

bailifFhad no right to make a forcible entry on him with- 

out'a warrant from %ju/Hce, Ther^ would be no end elfe^ 

but perpetual warfare in fociety. Indeed it feems too 

much to convi£l the* prifoner on tins Jfatute^ for the 

breaking of the houfe, by J?^^rand his aiBftants^ was 

clearly illegal. The charge is^ that he tnalicioujlji &c. 

ihot at B^er^ having a warrant to arreft him, and though 

the prifoner got. into the houfe by force, yet being in 

a£lual pofieffion at the time, had he killed Beer in this 

illegal attempt to arreft him, he woul4 have been guilty 

of man/laughter only. .. And as to the writs of poffeffion 

and capias^ his lordfhip feemed to think, that they ought 

to have been produced in evidence as well as j^he i^ar** 

r;gint8^ StubVs Cr, Cir> 7 edit* 371. 
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BOOK IV. 



.ffy MFIDBNCE NECBSSAHrro MAINTAIN AN 

INDlCTMENTy AND EVIDENCE APPLICABLE TO . 
. GENERAL ISSUES IN PLEAS OP TME CROJVN: 

CHAPTER L 

On the application rf' Evidence given tofupport an indinment. 
on ajtatutey when that evidence fails in fupporting the 
charge under theJlgtutCy but isft^cunt tofupport the fame 
charge at comjnon law* 

Uute fte 5pirft, 

It was formerly generally tftken, that na indidnient 
grounded on a ftatute, and which concludes cotitra for^f 
fnam Jlatutiy and cannot be made good) by the ftatute^. 
can be maintained as an indi£lment of an bfence at com- 
mon law. 2 Hawk, P»L» ca.2S* ca,d^6. y edit, vol* 4* 
70, and4S0, 

The 
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The chief reafpn is, that the {>rofecution Is intended 
CO be grouaded on a foundation which will not fupport 

H4i|:<ie» in fupport^ the old rute, (zjs^ an indiftment 
grounded upon an offence made by z6t of parliament 
iniuft by e;i^pre£9 words bring the offence nnithin the fub- 
ftantial de&ription nxade in the z€t of parliament, and 
thofe ct;rcumftaQQe6 mentioned in the ftatute to make up 
the oifence, (hall doc be fupj^ied by the general conclu- 
lion, contra fornufm Jiat^ti, And fuch indi£lment (hall 
be quafbed, acid the. party ihallnot ^ put to anfwer it. 
Hale^ P^C, 170, 171. . ' . 

As ia Penhallo's c?fc, JEafi. 33 J?/«b. B. S.. indiSed 
4ipon the 5 Edw. 6. for drawing his dagger in the church 
of B, againft /. S, and doth pot fay, (according to the 
ftatvtc) " to the intent tojlrike him^* and for this caufc it 
was void. But then it was moved, if this were not good, 
as for an a^ault^ he .iii^igh^ be fixiued upon it. B.Ut p^r 
CuniAM it is void in all \ for beinjg indi£ted upon the 
ftatute, it is void as to an offence at the common law^ 
Cra. Eliz. 23 1 . The ^een y. Half^ and fftbers^ Cro* Eliz, 
307, ErimV ca* Crp^ Eiiz, 6g*j, 'Cl»hnlei*s eaje^ €f^, 
CflT, 465; Benmt v. Tdhot, i ialif%-\%. ''"^ 

Fr.08> tbjefe £afes it appears, jthat though the ^e^oidence 
given would fupport an indi&ment at common l^w, yet 
if the indictment concluded againft. the ftatute the defen- 
dant was acquitted and difcharged, as if t^ whole pro<o 
feeding h^ bp^n f^ram wmjuMce^ ' '^" 

•"•"'•■ ^ 

Where a perfon is indid:ed i^pon zjlatute^ and the 
rmdence doth not bring thA^aftf within the ftatute, but 
yet proves the ofipncc charged in the indi£tment^ as it is 
an oiience^ajb* t^^^^;2M»/«fc;^the defendant miy be found 
guilty at th^ common law> and .the words amtra fcmum 
j^atiiti ms^y be r^jefled: as furpliis. Hawk, P. C. ca. 1$ 
and 46, ^ T edit, vol, 4, 4^0. 

^r. So in Page'§, cafe, it was Tcfolvedf :that if perfona be 
indicted fpecially of the ftatute of ftabbing,and tfafi ivi* 
4<?/tce *be not fufficient to bring them within the ftatute, 

they 
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they may be found guilty of man-^(Iaft}gbter at common 
law i and the words c(mtrafontuim^aMi/hiil b6*reje£ted 
as fenfelefs where the ofience is prohibited by'ther com- 
mon law only. 3id. Sidetf. 420. 2 Kib*^ ilW./''ijk 
King V. Smith. Dou^L 445... " "' :\ 

And in the King V.Matthews. Hil.^^Geo.^* -ff.i?.' 
Indidment for an offence at common law, concluded 
contra formam Jlatttti, 

Gihhs nKnred an arr^ft of judgment \ and afligned» as 
one caufe of error in the record, " bbcaufe the offence 
« is laid to be againji the form of ^Jlaiute^* and it is 
only an ofience at coounon iaw^ and ched Chofml^ys czkf 
Cro. Car. %6§. 

The COURT. £%id . there was no foundation for ths ob-. 
je£lion. It had been frequently over-ruled and deter- 
mined, that "the words *^ again/I the form of the fiatute^* 
might be objeded as furplufage. 5 Term. Rep. B.R. 169. 
In the King v. Batburft^ Sayer 225, imd in tht: King v. 
Kettleworth, Eq/f. 32 Ge^ ^^ B. R. the court ruled the 
point as tJfove. ' 1 

iJoT^-^Cholmle/s cafe, cited in the aboTC cafe by Gibh^ 
was for an afiault in a. church, againft the ftatute. .The 
objedion was, that the indidlment is contra formam ^ar 
tuti\ and this offence is not punifhable by the ftatute, 
unlefs that he fmote with a weapon, or drew U weapon 
in the church or church-yard, or drew a weapon tp tljat 
intent ; and by the fecond claiife in the ftatute for fmiting' 
or laying violent hands, it is excommunication, ipfofaBo-, 
and it is not mentioned here how he (truck-^and there- 
fore the Justices doubted. Cro. Car. 465. . Ante 494. . 
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. /'. • I'Hoi^fi^ ^^^ Evidence given againjl a defendant on his iriatf 
nspriticipaly can affeSl him, where thefaSlsJoew him U 
be accejfaf'y. 

A DEFENDANT catinot be foahd giiilty otl an in-' 
di&mefit againft him a$ prihcipal, which 6nly yirOves hini 
to have been dccejfary before the faft : but he, on fuch 
evldehce, fiiall be difcharged from the indi£lmenti 
Hawk. P. C. ca. 35, and 46. 7 edit. voL 4. p. 31^'. 450, 
t^ide Ante 463, 464. 



CttAPfER Ilf. 

As id if^e certainty of the Daj laid in the Indi^tnen't^ 

IN a/l cafes, the dajr laid iti the ind!££xii^nt Of appeaf 
is not material tipon eifidence ; but the defendant iliay be 
convi&ed upon proof of a faA at any othdr time whether' 
hfore or after the day laid^ fo that it be before the time 
when the indiftment or appeal was preferred* 2 Hatuk, 
P» C» ca, 46. 

Coke and Hale fupport this rtile* They fay, if a 
man be indi£led for felony or trcafon ^ fuppof^ the 3 1^ 
(fAprily 24 Car^ and in truth the offence was committed 
ift.Juney 24 Car^ yet he (hall be convifted hotwithftand- 
ing the variance^ for the day is not material. iTet dan^^ 
ger and trouble may enfue by the relation of fiich at-, 
tainder to the day mentioned in the indidlnent \ there^ 
fore the jury fhould^/7// the true day. 2 Infl. 3 1 8. 3 Inft*. 
230. 1 Hale. P. C. 361 ♦ 2 Hale i P.C* 179* 

So 
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So in the King v. fir Henry Vane. Trinity^ 14 Car.^^ 
anno 1662 f indited, for high treafon. Although the 
treafon for compailing the king's death was laid in the 
indidlment to be the 30 May, 1 1 Car, 2. Tet upon the 
evidence it appeared that fir Henry Vane^ the very day the 
late king was murdered^ did fit in council for the order- 
ing of the forces of the nation againft the king th^t 
now is, and fo continued all along, until a little before the 
king's coming in. It was refolved that the day laid in the 
indi<Elment is not material, and the jurv are not bound 
to find him guilty that Hay; but mayy nnd the treafon 
to be, as it was in truth, either before or after the in- 
didment, as it is refolved in Syer^s cafe, 3 I^. 23Q' 
And accordingly, in this cafe, the jury found fir flenry 
Vane guilty on the 30th of January^ i Car. 2, which 
was the day the |^te king was murdered ; and fo all his 
forfeitures relate to that time, to avoid all conveyances 
and fettlements made by him. Kelyng^ 16. 2 St. Tr. 

435^ . . 

The Queen V. Syer, (cited above) is curious. The 

defendant was indi£ied at zfeffions of the peace for the 

% county of Norwich^ at Norfolk ^ 32 EUz. The indiflment 

was for burglary laid to be conimitted, i Augujiif 3 1 Eliz*, 

whereunto Syer pleaded not guilty. 

- Upon the evidence it appeared that the burglary was 
committed 31 September ^ 31 Eliz. fo as at the time al- 
ledged in the indiftment there was iio burglary done ; 
and it was conceived that the very true day was necef- 
fary to be fet down in the indidment ; for that the judg- 
ment doth relate to the day in the indi£fcment, and fo 
avow feoffments, leafes, &c. for that (as it was alfo con- 
ceived) the feoffee, leffee, &c. when the attainder is upon 
a verdid, (hould pot falGfy the time of the felony \ and 
thereupon the jury found Syer n«t guilty. 

- At the fame feffions Syer was again indited for the 
fame burglary, done I Sept. 31 Mliz. when in truth it 
was done. And he that gave the charge at fefilons 
doubted whether upon this matter Syer m^ht not plead 

t outer foitz acquit for the fame burglary, (for feeing the 

ofiender is allowed no counfel, the court ought to do 

him juftice and affign him counfel in favor eni vita^ though 

rry 3 ^ he 
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Be SfciftMd it hot, tb plead any tiiktttf 6F la^ it^earihg 
to the croutt for his difcharge) arid thcrtfbre hfe ftayed 
the proceedings agaiiift h)ni| li:nd the affixes beihg at 
)iand, he acquainted the juftices of aflizb With this tafe^ 
^nd with the doubts condeived thereupon* 

WkAY, C. J. and ?ERkYAifE, J. anfwfcrW hirti, fta(t 
khc like cafe h^d been lately propounded by fVrrj-aii^, J* 
tb all the juftices of England, and by thenA three pbints 
wert refolved : /iVjj?, That the crown was ntot bbtihd to 
let down the very day when the tteafon, felony, &c* 
Was done ; but the day fet down in the iiidi£kfnent, be^ 
ing before or after the offence done, the jury ought tb 
"find him guihy, if the truth bf the cafe be fo 5 and S it 
be alledged tiefore the offencfi donfe, to find th« day 
when it was d6ne it ret v^tatif, for they aire fWom im 
vtritiaeHi jUciniatHy and then the forftitti^e ihall relate 
Ibut to the day in the veirdiA, which Was the day of thfc 
offence 'done, and trot to iht dav ifi the mdidmfeht. 
Seamdljf That if the triers found tne offender guilty ge» 
iierally. Yet the feoffee, or Icffee, &c. if the dffehcii be 
WHcdgTO insthe indidriient before it was yrt donfe, to theit 
rejudice, may falfify in the iifriet but hot in the ^(ffehct, 
'ox leeing the ctown is not botmd to fet down the tery 
uft day when the tre^fon or felohy, &c. ill d6!ie, and 
t the triers have chief regard and refpied of the of- 
fend itfelf, God forbid but that the fubjeS might fid- 
fifv as concerning the tiihe of the offence. ThirSjf^ IlT 
the offender be found not guilty, he in that cafe ihight 
|)Ie^d upon a new indictment duter fi itz atjfurt, and fo 
Sver in the cafe afofefaid did> and was thereupon dif* 
charged. 3 In/l. 230. 

ttiJiz ti)e i&econii* 

Evidence m^y be given of a treafonable coni^h^cy, 
&c. at any time before or after the time alledged in lh^ 
ihdidment ; and at any place. 

So refolved in the King, v. RdteitY Cha&nock, aiid 
others, Old-Batley feffions, 8 JPlll. 3. before HbLi^ C. J. 
when the following reafons wcte afligntd. 
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Sem^f The indi6|ment hiy^ i|( at di}r^^ d^ ap4 
pniies, ^( w;^l ^5^ a»^^, ^nd thcrcl^y cbi|?pipr«bcpd^ 
^bat was^ dpnfi ^^ ys^ar a$ well a« /^/r# s^nd a$ tl^e evi« 
4eQ^ pi^y DC c^ infitt^rs hffor^ (ha^ un^p, (b it may ^ 
o£ matfe^« alfa at any time ?fter the time fpecifif d in tl^e 
iadij^ilMei^t) ^rpYi4ed it be not after the tiiQe the iqdid- 
'ment was found i neither is the evidence i^gpn plac^^ for 
i^ xi^j be pf any phccji pi^Qvided it be not pa^ of the 
county. I &/i. 288. 4 &. 3V^ C54|, 579^ 536, Vide 
fa. on Con/ptrkcy^ Poft ^ . , v 

Thc.^4. ^ JJiTJf/i 3. ^<i. .3. (EngUfi) makes no excep* 
jjon to ihc antecedent il^le^; ' / ' 

A# ill the Ki¥(?» V. Francis Town|,x> cnmmf, oyer 
and^ierminery isfv. St. Margafefs^ly Surrey ^ 20 Qeg. 2., 
tndi£led for high treafon^ in levying war^ &c. 

His counfel inSfted that the overt*a£ts are charged in 
t)ie i^difitnent, to have been comnxitted on the i otb day 
cf O^oi^rf iind that s^l the evidence is of oi(ert«-a£t^ fuh^ 
fe^ufnt'Ko that time. Tliat liowever the refolutipx!is With 
*^Cg?r4 tp the points may H?nre been before j^/. 7 WiiL'^. 
ca. 3. (ais in Cbqt^tffick*s q^fe) yet now by tji^t aft> no 'ipvi- 
c|.enqe is to be giyep butpf overt-a^^s laid in the indid- 
isient '9 andf coofequeptly the ov^rt*a£^s muft be proved 
in (uph inanner a^laid in the indi£):mcnt. THat in this, 
c^fe ^fpecially, the king's cpunfel are not ^t liberty to 
vary in their proofs from the day laidj unce they have 
cpnQu^d thepdfelvejS iii '^h^ itidiqtnient to <7^ day, and 
have not chargedi as in mpft of the prece4ents is; 
'charged^ that the defendant did cpiipmit the treafpn 
charged on him on the day laid^ apd diverjs days and 
times, as well before as after. 

The foUdtotrg^ral (JUi^rrayy after carl Mansfiej^D, 
C. J. ^* iJ.^ anfWeredj that the 7 ^«VA 3. makes no 
alteration in rega^rd to this point, fo as to make either 
time pr place more material than they were before the a£l: ; 

* 3* ^ ^^ 
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the z&f indeed, faith that no evidence fliall be given of 
any overt-ads not laid in the indiflment. But what is» 
or is not evidence of fuch overt>a£tSj is left upon juft 
the fame foot in this refped: as before the a£l ; what was 
evidence at common law is, in this refpe£b evidence ftill ; 
and as to the charging the overt-a6is, and divers days 
and times, as well before as after the day particularly 
mentioned, the greateft part of the precedents he had 
feen for levying war, which is the prefent cafe, do charge 
the overt-afts on one day only. 

' The COURT over^ruled the obje^ion. Townlfs cafe. 
Foft.'T. II St. Tr, 54J. 

Where the time proved varies from that /aid in the in-» 
diftment or appeal, the jury may either find the pri- 
foner guilty generally, in which cafe the forfeiture (hall 
relate to the time laid, until the verdift be falfified by 
the party intcrefted, as it may be in this refpeft, though 
not as to the point of the ofFencCj or they may fpeeially 
find him guilty on the day oh which the faft is proved, 
whether before or after tke day laid in the indi£lment or 
appeal, in which cafe the forfeiture fhall relate to the day 
lb fpeeially foundl 2 Hawk. P. C. ca, 46. Surhm. 264, 
270. Sser^s cafe. 3 Injl. 230. Ante 496. Kely^ 16. 
Sir Henry Van^s cafe. 2 St. Tr. 435. Ante 497. 

But where a verdift exprefsly finds ta defendant guilty, 
before the time laid in the indiftment or appeal, whe- 
ther it may be falfified as to the time, by the party inte- 
refted, as it may be, where it finds him guilty gejierally 
of the offence in the indiftment or appeal, upon m- 
dence of a faft after the time laid, may (faith Hawkins) 
be deferved to be confidered. 2 Hanvk. P. C. ca. 46. 

On the trial of lord Balmerino, befhre the lords, 
20 Geo. 2. 1746, for high treafori. The prifoner, who 
had ho counfel, faid, ** Obferve, that none of the wit- 
/ •• nefles have agreed upon the day cliarged in the indift- 
^* ment; and I have nothing elfe>to fay." This objec- 
tion he afterwards explained* to mean, that " it was not 
* «< proved • 
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<^ proved that he was a£laaUy at Carlifle when it was 
«< taken by the rebelff." 

The LORDS inquired of the. judges, « Whether it is 
<< neceflary, that an overt-a£l of high treafon ihould be 
« proved to have been committed on the particular day^ 
« laid in the indifbment ?" 

Lee, C. J. anfwered, " We arc all of opinion, that it 
** is not neccffary to prove the overt-a£l to be committed 
*< on the particular day laid in the indifiment. But as 
5* evidence may be given of an overt-aft before the day, 
^ fo it may be after the day fpecified in the indidment \ 
** for the day laid is circumftance and form only, and 
^< not material in point of proof: and this is the known 
<^ conftant courfe of proceedings in trials." 9 £/• 3V. 
606. Fo^. 9. 



CHAPTER IV. 



Of proving the certainty of the Place laid in the 
• IndiBment. 



WHERE a place certain is made part of the defcrip- 

tion of the fadl charged in the indi£lment againft the 

« defendant, the leaft variance as to fuch place, between 

the evidence and the indidment is fatal. 2 Hawk. P. C 

ca, 46. 7^ edit, vol, 4. 45 1 • 

As if a trefpafs for taking away goods is alledged, in 
fuch a parifh, in a play-houfe in Lincoln^ s-inn-fieldsy and 
in evidence it appears to have been done at a houfe of a 
dij^erent perfon ; or that there is «<? play-houfe in LincoMs* 
inn-fields. % Hawk. P. C. ca. 46. Fielding* s Pen. Law, 

3^7- . ' 

As in the Kikg v. Durore, Old-Bailey, December 

fejfton^ 1784. L. H. S. Durore, Efq; was indicted before 

HoTHAM, B. on Xhtjlatute 9 Geo. i. c. 22. formalicioufly 

{hooting zt Henry Sandon, in the dwelling-houfe of James 

Brewer 
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J3riw0r and Johp Sfl^dy •' but it append upon ^id^ei, 
that the dwelling-houfc belonged to J(^u Brffu^er and 
James Satufy. 

CoyRT. This is a fa^al irarianc<:« The grofecutor 
hath thought proper tp ftate the n^m^^ of the owners of 
the houfe, where the fa£b is charged toiiaye l^en com- 
iVlitted i perhaps this averxpenf was no|f necefary to the 
validity of the indictment, for the ftat^te fayst *^ who. 
f< ibali malicioufly (hoot at any peribi^i in any dwelling- 
^< hottfe^ or other place(\ but having averred ^bat it was 
\n tk^ dweliing-houfe of John ^remer and Jamu Sandy% 
the profecutor is bound to prove it as it is laid. No^ 
th^ evidence is, that ^reiver's chf iftian name ^ ^o| Join 
but J<m^9 and that Sandf^ chiriiUan name is nbt jafnei 
but johny and when a man is charged with a capital of- 
fence, every ftri£bnefs which the law requires muft be 
attended tCK The prifoner was acquittecL L^aelfs Cn 
Ca. 2 edit. 282. 3 Edit. 390. MS- 

So in the King "v. WiiiTE, Old^BaUey fffpony 1783, 
before Buller and Grosei J's. The prifoner was in- 
dited for burglary in the dwelling-houfe of JohnSnoxalt^ 
and ftea)ing tjb^erein gopds the property of \4ntte Lockel 
It appeared in evidence, t)fat the houfe >x^s not the 
dwelling-houfe of John SnoxalU ' ' 

The COURT therefore h^l4> that the prifoner could 
not be found guilty either of the burglary or ftealing iii 
tbi? dweiling«rhoufi^ ^o the value of forty ihtlHngs, un- 
d^T^ef^* 12 Ann. ca. 7. for it i^ efl^ntial in both 6afes, to 
ftai;e in the indidtoi^^t t^ie name of the perfon in whofe 
ho\ife the offei)ce is coipmitted, and truly to prove 4hat 
averment jon the trial. Leaches Cr* C4. a edif. Zl^* 
3 e^. 286/ M$. ' ^ 

In the KiKG, v WiLf-i^kM WooDWARp, OUrBmltry 
Jeff. Oa^ J 7^5. The defendant was indi<Sied for 
ftealing in the dwell i,i|^-houfe of &arah Ltmnes* It ap^ 
pf:^^4 in evidence, tjiat her n^me was ^qrab Lunden. : ^ 

Adair, Recorder, held the variance fatal to the ca- 
{Htal part of the indidlment. Ikeactis Cr. Co. 216* 
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fiui Ik place laid only for ai vehtft in aii itidi£bneiit ot' ap^ 
pe^ktts no way material upon evidence ^ Imt proof of the 
fame critne at ^ny other place, in the fame county, main* 
tains the indi£tment or appeal as well as if it had been 
pi-oved in the very fame place. zJIdwL P. C. ca. 46. 
"Vide ChafHock's cafe, ^ Ante 4gB. 

As in fer Henry Fatt^e's cafe, wherein it was refolved, 
that the the treafon laid in the indidment being the 
coriipafling the king's death, which was in the coiinty of 
•Middkfeky and the levying war being laid as one of the 
evert'^Bsto be the compading of the king's death, though 
this levying of wat be laid in the indi£lment to be in 
Middlefeif^ yet a war levied by him in Surrey might be givtil 
in evidence : for being not laid as the treafon^ but only 
as the overt*aB^ to prove the compaffing, it is a tranfi- 
tory thing which may be proved in another county. But 
if an indidlment be for levying war, and that made the 
treafon for which the party is indi£ted, in that cafe it is 
local, and muft be laid in the county where in truth it 
was. Kelyngt^. jinte /^^'j. 

So in tli^e cafe of Joseph CLARXfi, tndi£ted in London 
for high treafon, for coinihg of money. Upon the evi* 
dence it was proved againft him in London^ as it ought to 
be, the indiflment being there t but a great deal of more 
evidence was given againft him of committing the fame 
crime in Mtddle/e9C and EJex, which was agreed to be 
good evidence to fatisfy a jury. Kelyttg 33. % HaUy P. C. 
291 . 2 Hawk, P. Cr. ca, 2$. Cro* E/iz. 911. Crijp. v. 
VerrfiL Teh, i a. Gumons v. Hodges. 

Sule tie arbirn. 

After a crime hath been proved in the county in which 
it is laid, evidence may be given of other ihftances of 
lAitfame crime in another county, in order to fatisfy the 
jury. 2 Haivk. P, C. ca. 46. Clarh^s ca. above cited. 

So ruled in lord Preston's cafe by Holt, C. J. 4 St. 
Tr. 410. and Hensey's cafe, by carl MAN^Pi£Lt>,G. J. who 

faid. 
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iaidy ^< as to locality of fa£ts, it is certain that feme one 
overt-a£l muft be proved in the county where the in* 
di£t:ment is laid : indeed if any one be fo proved in that 
county, it will let in the proof of otherB^ in other coun- 
ties. Burr* 6^6 to 650. Fo/l. 196. 

iftufe tie Jrourtb* 

Where the defendant is indicted for high treafon in 
compafling the king's death in one county, and levying 
of war in the fame 'county, is laid as an overt-a£l: of fuch 
treafon, an4 proved in the fame county by one witnefs, 
the levying of war in another county may ,alfo be proved 
by another witnefs. 2 Ha%vk. P. C. ca. 46. 

So determined in fir Henrt Vane's cafe. Trin. 14 d. 2* 
Sir Henry Vane was indicted at the King's Bench for 
compafling the death of king Charles the Second, and 
intending to change the kingly government of this na- 
tion ; and the overt-'aSIs which were laid, were, that he 
with divers other unknown perfons did meet and confulc 
of the means to deftroy the king and government, and 
did take upon him the government of the forces of this 
nation by fea and land, and appointed colonels, cap- 
tains, and officers ; and the fooner to cWqQ, his wicked 
deGgn, did actually, in the county of Middlefexy levy 
war. 

The prifoner objedted that a levying of war in Surrey 
could not be given in evidence to a jury in Middle/ex. 

But the JUDGES refolved that in this cafe the treafon 
laid in the indi£lment being the compafling of the king's 
death, which was in the county of MiddlefeXf and the 
levying of war being laid only as one of the overt^aBs to 
prove the compafling of the king's death, though this 
levying of war be laid in the indidiment to be in Mid^ 
dlefeXi yet a war levied by him in Surrey might be given 
in evidence. 

But it was agreed at the fame time, that if an indi£t« 
ment be for levying war and that made the treafon for 
which the party is indidled, in that cafe the offence 
charged is locaU 2nd muft be laid in the county where 
in truth it was. Kelyng 15. 

The 



The above determination was ruled to be law in the 
cafe of Thomas Theodoftus Deacon^ for high treafock^ 
aa Geo. i. In this cafe an objeffcion was taken by th« 
prifoner's counfel, that a fa£t proved was not committed 
in Cumier/and, the county where £be venue of all the 
oyert-a£^8 was laid. - 

AfiNET and Foster^ Juflicesi held^ that it is indeed 
neceJary on this indidlment thzt/ome overt-a£i laid bo 
proved on the prifoner in Cumberland, but that being done^ 
a£ls of treafon tending to prove the overt-a£ls laid» 
fliough done in a forelgii county, miay be given in evi* 
dence. 9 St. Tr. 558. jFg/?. 9. 

The levying of war can in no cafe be given in, evi* 
dence as an overt zSt in any county in which it is mt 
laid, unlefs it tend to prove fome overt*-a£t that is ex* 
prefsly laid, a Hawk. P. Ck ca. 46. 



CHAPTER V. 



OfEwdence witch may be given pn an IndiBmentfor treafon^ 
nstnmthjianding the Jiat. 7 Will. 3. fee. 8. 

Sole tbe jFirft* 

NO evidence (hall be admitted or given of any overt^ 
aB^ that is not exprefsly laid in the indi£lment againft 
any perfon or perfons whatfoevcr. Engljfl)J{at. 7 WiU. 3,. 
fee. 8. * 

Rule tf)e Atcond* 

. But circum/lance$ not laid in the indiftment, may be 
given in evidence, notwithftanding the provifion of the 
above cited ftatutc. T Will. %. fee. t* 

Foster, in his reading upon this fedion of the above 
cited ftatute faith — 

' . » ■ > * 

♦ This ftatute never pafled in Ireland. 

3 T 
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tn the cafe of AmSrose RboKwooDi/i S. R. 8 Jf^iJL j. 
^ii&pi for compafling the death of the ling, two of 
.the bv6rt-a£is charged were^ that he and others met anU 
^onfulted the proper means of way-laying the king, anil 
attacking him in his coach ; and alfo diat they agreed to 
.<{>r-avide forty men for that purjpofe. 

The counfel for the crown offered to giVe in evidence 
d)at.the prifdner produced, to one of the cbnfpirators a 
.Kit of the names of a fmall party which ^ras to join ih 
4[he attempt, and of which he was to have the com*- 
mand^ with his own name at the head of the Kft, as 
their commander. This evidence was oppolbd by the 
prifoner*s counfel, becaufc the circurn/lattce was not charged 
in the indidment \ and this claufe of the a^ was much 
preflfed. 

ftutthe covitv feid, that this circumfbnce, if pnyreii, 
amounting to a dire£l proof of the overt«aAs which wem 
laid, vt%. the meeting and confulti^ how to kOl ite 
king, and their agreeing to provide forty men for that 
purpofe, and foiling under the fame fpecies of treafon, 
was very proper to be given in evidence. 4 St. Tr* 661. 
Fo/t. 245. 

In major Lowicit's cafe, Old^Batley^ 8 Will. 3. the 
cotTRT aifo declared, that if the circumftanees ^t p^ 
Tiding forty men had not bcjcn laid, it might, notwith- 
ftandmg, have been given in evidence ; for it was a AvctOt 
proof of the firft overt-a€l, viz* the meeting and con- 
-faidng die proper means to kill the icing. 4' St. Tr. 718. 

P^. 245- 

Same rule in the King v. Ch&istoher Lateb^ JSf. R. 
9 Geo. I. His correfponding with the pr^tendee, though 
no^ laid, and though made treafon hyjtat, 1 2 (5* 1 3 Will. 3. 
hi/b. 2 Geo. i. ca. ^.fec* 2. 4 Stat, at large 322. l^Geo,*l. 
ca. X. 6 Stat, at large 695, was given in evidence, for it 
. liii'^^y tended to prove one oVert-a£l that was latd, toii;. 
\ his confpiring to depofe the king, and to place the pitk* 
tender on the throne. 

And this rule was adhered to in Sir John 'Wed1>er« 
burn's cafe, 19 Geo. 2. The overt-a^s vere laid it 
Aberdeen^ in the fhircef Aberdeen. It was praved by two 
.^itnefles that the prifoner was with the rebels at Aber^ 

deea. 
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^/ii ani by thpfe ^x^i other witneflea that be was at 
jiver3 Qther placed with them. 

The king's counfel called witnefles who proved l^e^ 
wife that he was appointed by the pretender's fon col* 
U&or of the excife ; and that be did adually colle£l the 
s^fize }n fey^ral placei whexe the rebel army lay-by virtoe 
qf that appointment, for the ufe of the rebel army. 

The prifoner's counfel ini^fted that this evidence ovight 
not to H^ admitted ; for though colle£ling ir^oney fo^ 
the fcryice pf the rebels is an overt-aft, yet it not beiog 
laid 10. the indi£lment, no evidence ought to be given of 
it \ and they relied on the ftatute of 7 Jf^ilL 3. but i^ 
thi$ they were oves-rided, upon the reafons before given iit 
the cafe of Deacon. 9 St. Tr, 580. J?^. 22. Ante s'ef. 

In V4UG|I4n'§ cafe^ adrmratfy t^onsy Old^S^iley, hefori^ 
JJ^OLT, p. J. ^c. ZWtU> 3. it was adjudged in the con- 
ftru£tion oi Jlat. 7 W^tlf. 3. that where a man is indide^ 
ior high tre^fon in adhering to the icing's enemies ; apd 
certain a^s of hoftility dpne by him in a certain (hip 
called the Oencartyy are laid as the pvert-a£bs of fucn 
a4herence) po evidence can be given of any other diftin^ 
l^ft of adherence, having no relation to, nor any way " 

tending to prove what was done in the Clencapy^ tbougn 
ij^ conduce to prove the fame fpecies of treafon; and 
therefore that on fuch an indi^ment no evidence can be 
given of the prifoiier's having run away tO the enemv 
in a cuftom-riouie t)oat, ^c. a Hawk. P^ C. cg^ 4Q« 

mu tie Cbird. 

But where one is indided for high treafon in coni- ! 
paffing the king's death, and a ^nfuh znA agreement to 
aflaffinate the king is laid as one of the overt-afts of fuch 
treafon, the defendant's giving about among the confpi- \ 

rators a lift of the perfons names who were intended to ^ ^ 

he emplbyed in tlie aflaffination, may be given in evi- 
dence againft him upon fucli indiftment. 2 Hawk. P. 
C £a, 46. 

So ruled in Rookwoo^^ qaft, bccaufe it naturally tends 
to proye his agreement to the intended aflaffination, which 

• 3 T 2 agreement 
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Mgreement U one of the overt-a£l:s laid in the indi£lment* 
^e Rookwo6d\ caSt^ Ante 506* 

Stiife tie iFourtt)^ 

Alfo where the writing of feveral treafonable letters is 
laid, as an oyert-a£): of high treafoni in compafling the 
king'$ deathji and the purport of fuch letters is only fet 
forth in the indictment, without a par|:icular recital ox 
defcription of' any of them, the particular letters making 
good fuel) charge niay be read at' the triaL 2 Hayutl 
p. C. ca, 46* 

Which rule was laid down in the King v. Francis 

|*RAKCIA, a^ jew, OM'Bai/eyy January fejftons^ '^ Geo. i. 
The overt-a£k was thus laid "And that he the faid 
«< Francis Franchy did traitproiidy cc>mpofe and wtue,. 
*< and caufe to Be compofed and written, feveral trai- 
*« torous letters, Tiotifying flie intention and refoliition of 
*« him the faid Francis Francla^ and the otfier traitors, to 
" move and levy war, &:c."* ' 

The letters to which Ithis oyert-aft referred, being of- 
fered in evidence, th6 prifoner's counfel objefted to the 
reading of them ; fubmittirig, that the charge of the 
bvert-aft being general, that he wrote ifeyer'al tteafonatle 
letters, though the crown might Tupport that allegation,, 
by fbewing a confcffion of the fadl, of writing Teveral 
fuch letters, or *migHt give evidence in general that he 
did write fuch letters, yet they could not produce partU 
eular letters^ becaufe every one of fuch letters would be 
an overt- aft in itfdf,- and they werfc not laid in the in- 
dictment. This objedion t|iey grounded on the ftatutei 
of itreafpn. By the '25 of Edwi 3I though the intention 
^as the crimei yet. that ihtentioh. muft be declared by 
ipen aB or deed. Ai^d by the ftatute of William 3. no- 
thing (ball be given in evidence but what is exprefsly l^id 
\\\ the indictment. If 'it be allowed under a general 
cl\arge to prove a number of fafts, which are not charged 
particularly in the indiftmerit, the iecurity of the laW 
will be eluded, and a man will not be able to make a de- 
fence, than if it had been laid in general that he had 
eonfpiied the death of the king; that it bad been laid 
, ^■" ., . " ■ - ... ... -and 
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pnd that in order thereto he had been guilty of fereral 
treafonable pradices : and Gregg^s cafe was mendonedy 
yrhere the letter was fet but at large Ih the indidiment. 
lo St. Tr. Appn to Hargr. 77. 

But the COURT held, that her^ was an overt-ad .laid, 
^nd that it was fufficiently defer jbedy and that is all the 
ftatute requires. The a^ fays^ that no evidence (hall 
be given of any overt-a£l not expreftly laid in the indiA* 
ment. None can fay here is not an oyert-a£i expref^ly 
laid. If it is exprefsly laid and fuffiqiently defqribed^ it 
is not neceflary to mention all the evidence diat is' ^ 
prove the overt-aft. The intent of the hw is no more 
than that the overt-aft fliould be fufficidhily defcribcd* 
and charged. It is, here fo ch^rgbd and defcribed ; the 
defign and intention of the leti:(er6 are '(%t forth ;'^hd 
i they go to prove, th^t Ibch Ictteis manifefling fuch de- 
fign and intention to levy war were written. Here the 
crime is compaffing and imagining the deadK of the- king ; 
and the writing and fending letterstofoi^i^ncrs to excitcf 
a war, is the overt-aft, and that aft' Is t^prcfsly laid in 
Ac indiftmeht which is fufficient, ^thbut fetting fortK 
the words of thei letters. (5 S/. SV. 77, 

Foster faith, that \ti every indiftmeiit- for coihpaf-' 
£ng and imagining the death of* the king, the queen, o|^ 
iheir eldeft fon and heir ; and alfo in ev^y indiftment 
for levying war, or adhering to fhfe; king^s eheniies, an 
overt-aft muft be ailedged and proved. ' For the ovcrt- 
aft is the charge to whkh the pHfbneriinltfft' apply hi»^ 
defence. Biit "it is not neceflary thit *the whole detail of 
the eindence intended td" be givefn ihould be fet forth ; 
the ^ommon law never required this exaftrtcfs, nor doth 
the ftatute of king William requirfe 'it.' It is fufficient 
that the charge be reduced to a rbiCAaHe ccrtaihty, fb 
that the defendant be apprized of the nature of' itj and 
prepared to give an anfwer to it. Fo/t. 194. 
) Yet there are inftanc^s of indiftitients where the very 

Ti^ords charged as treafonable have been fet (orth- 
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CHAPTER VI. 

Offroviftf ihe^Ovfrt^x laid In an Indifitnent fir 

Jfigb ^rea/ott^ 

.WHERE fevtral QyeTNa£l$ are laid in %n ipdlflment 
for high trealon, th^ proof of any one ojF ^em maintainai 
t^ indidm^nt^ as much 98 if cverjr bi^e of them were 
proved. % Hmy$h A C r^. 45. 

Hale confirms w^ t^'^* He (ai^t th;it 9^ox:e ov^rt- 
^As than one may be .kid \vl an indi^ment for higK 
treaibn^ and then (he proof of .^ny ^ q{ them fo laid|, 
tfiey be^g in l^w iu^^ent overi-at^s^ m^ntajips the 
uUU^toent. I IfyU jP» C. 1 22. 
. , 4kn4 FosTBE f^iys it i$ npw fettledj that if divers overt- 
|j^ be Uid^ s^nd.but one proved) it will be. fufficiei^t tq^ 
^ fnpport the charge, fnd th^ yerdi^ muft be for the 
Cfown* F^. I94r 

' A$ in ihe King: v. Robbrt LowicKi A^ril fejfions^ 
Pld'^iky^ ft WtlL 3. if|di(6lpd fot|r high trea(on, in com- 
paffing and imagining th^ deaths of the king; on an ob- 
je&ion nuidp by Mtmptfffn and fir JBarthaLmtw Shower^ 
^unfel for the prifon^r^ 4 S^ 3>« 7 ;8. . ArUe 596. . 

Ho|.Tj C. J«. ^nd the ;rieft of the court held, that if 
legend overt-a£l3 be l^d, an4 h^ one jproyed^ yet the^ 
defendant may be fpiimd guilty. . 4 St* Xr. 7i8. 

So in the Kinq v* Chkistop«[er LATiLf^, at iar, B. i^ 
Mkb. 9 6^ %. 179^9 the iame ppint !wa& m^de $ini^ 
Qver*rvlefdf ^ 
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From the laft rule it refults, that where divert 9vert- 
%€ts are laid, and the indi£tment in point of form hap« 
peneth to be faulty with regard to fome of them, the, 
court will not ^luaQi it for thefe defe£ts \ becaufe that; 

would^ 



1JK)iliId deprive the crowii of the o^ptfrttilwty of prmng 
tbc overt-afts, which are well land. jFgff. 194. 

So determined in the Kin^ v. Lo^ick, in whidi the 
bbje£lion was argued very much at large by the prifoner'ft 
Coiinfel, and mooted by the bench \ but 

Holt, G. J. with the unanimous confent of the othct 
judges, declared that if an overt-aft be badly laid, yet 
it may be given in evidence to fupport an overt-aft weU 
laid, for if it were not laid at aU^ the izQc may ht^vf€A 
In evidcn<ic* 4 5/. TV. 417. 



CHAPTER Vn. 

jOf ^drkmce between the Evidence given^ and. tie nutter 

fu forth on the Ricord* 
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litulc tJbe ixsSu 

WflERlfi an indiflment is for writing a V^t\fecnnJ^ 
pHorem fequentem s or for forging a deed fo and fo dc- 
fcribcd, any, the Icaft variance, between the libel re- 
cited, or the deed defcribed, and tbofe given in evi* 
denc^ is fatal, a HawL P. C 46. 7 e(Ht. voL 4? 453. 

\ 

ISuIe tbc Aeconft* , 

iBut where the fuhfidnce only of a libel is fet forth it is 
fufficient. If the libel be proved to^faave t!ht fa(ine fenfe as 
Isfetfdrth. ttid. 

In iJie KiKO v. H al£, HUary^ 7 Geo. i . B.R. Pratt, 
C. J. allowed the libel to be read," faying he would put it 
upon the defendant to ihew that there were material va- 
riances. I Stra. 416. 

And the practice now is, on indi£hnents for forgery^ 
libels, &c. th^t the cleric of the crown itads from the 
record the matter fet forth in the indiAment, whtlie the 
defendant, his counfel or ageut^ examine dit original 
^aper* * 

In 
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In ih<^ QiJt%}^ tt. doSior DrakEi Mkha^lmasy 5 Anngf 
jb. R. Information for a libel, *in which were contained 
fivers fcaild&lous matters, /ecundum temrem fequenf and 
in fetting forth a fentence of the libel, it was recited 
with nor^ inilead oiF not^ but the fenfe vri^ not altered 
thereby; . , . 

Defendant j)leaded not guilty, and this variance ^vl^ 
Reared upon ,the evidence, on which the jury found a 
fp^cial verdidk . , - 

The COURT held jff)4, cujus quidem tenor imports a true 
fcbpy. Vide Regis 169. 8t Co. 78. Co. EnU 508. 
2 Saund, 121. In hac qua fequitur forma* 5 Co* 53. 
Tenor is a tranfcript, and implies the very fame. 

Secondly^ They held that this was not a tenor^ by rea- 
fon of this variance, for hot and nor ate difierent, diffe- 
rent in grammar, different in fenfe. And, 

Powi$, J. held, as to the point where literal omiffions, 
ike* would be fatal, that where a ktter omitted or changed 
makes another word, it is a fatal variance \ otherwife 
where a Word continues the fame. And in the principal 
cafe, no man, would fwear this to be a true copy. 

Thirdly^ The court held, that there was a difference 
between words j^oi^/i and words written $ of the former 
there could not be a tenory for there was no original to 
compare them with, as diere is of words written, and 
though there has been attempts to plead a quorum tenor oF 
words fpoken, it has never been allowed, and therefore 
where one declares for words fpoken, variance in the 
omiiSon or addition of a word is not material, , and it is 
fufficient if fo many of the words be proved and found 
as are in themfelves a£lionable. Sir John Bruges v. 
Warenford. Dyer J75* Lady Ratclrffe v. SbuUey, Cro* 
£liz> 2%,^* Bltjjet V. Johnfony Cro* Eliz. 503. 

Otherwife in debt upon a bond^ for upon non eji 
fa^unty the variance 1% fataL 2 Roll. Ah'. 718. 

Fourthly^ HoLT, C. J. held, that in pleading there 
were two 'ways of defcribing a libel, or other writing; 
by the words or by the fenfe ; by the words, if you de- 
clare of a libel cujus tenor fequitur^ isfc. or qua fequitur 
in his jinglicanifs verbis fequentibusy you defcribe it by 
^t8 particular words, of which each is fuch a mark^ that 

if 
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if you vary yoa fail in making good their defcriptioi^; 
jyyer 203. Sir Edw. JValdgrave^s cafe* 

\{ a man bring trefpafs quare claufum fregit^ and feu 
forth abuttals and bounds^ and fails in proving them h^ 
is gone \ and yet he needed not to have defcribed it after 
that manner^ But you may defcribe it by its fenfe and 
meaning. Thus^ it is a good information to (hew, that 
$he defendant made ^ wr itingt and ther^n faid fo and fo^ 
tranflating it into Latin, in which cafe exa£lnefs in the 
MTords is not material^ becaufe it is defcribed by thefenfc 
apd fubfta»ce of it, % Sali. 6(Jq, (5$|, fffi. ay?, ^ 

tit&t t&e Cfjirir* 

Where the mifrecited wgrd id in itfe)f a complete wordf 
though not intelligible with ^he conte^ti as <^ air^^ for 
<< he^r,*^ there the variance is fatal : but not if the muti« 
lated word does not make any other word, as *^ abhef! 
iot ^^nhb^r Vidc-rfftr/»y v. Wallace. Pg/? 513. The 
Kingy. Beach* Pojt, 515; ^nd the JTi;?; v ^^jr, Poft. 
^I(J* Do&or Drakes cafe^ ^ntf Ji:^. 

jRuIe tfee Jfourtlj, 

In an i|idt£iment the words ^ in manner znAfirmfifnf 
« hmngt thflt is tct fdyi* do not bind the party to recite 
the inftrument on v^hich the charge is brought, Terbattih 
in the indi£lnxent ; nov does it render mere formal omifs 
(ions or miftakes fatal. Vide the King v. Beaph. PaI. 
515. T^ic Kingy.Maj. Pojl. , JiofXp^ DrcUs 
cafe. Ante 512. 

In Williams tt. Ogle, HUenj^ 4 Geo. %. upon the 
Ifiue of nul tiel record, one was Segrave^ and the other 
Seagrave ; and the couHT held it no variance, quia idem 
Jonans. > 

^tfi tamen, where the party has fomediing elfe to go 
by than the found. 2 Strange 889. 

In Alberrt v^ Wallace, Hilary^ 5 Geo. 3. B. R. 
Strange moved to quafli the writ of error, which dc- 
jtaibei tibfi f^it to b^ between tlie ptaintiiF and ont John^ 
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Aleberry^ elias dtSP- John Aleberry^ of Wakham-albey^ an(| 
|he of 10$ diff is fibby in die record ; one is bey and the 
lather is by. This variance, is in the alias di^^ where th^ 
court has always obliged tjie party to defcribe the fpecialty 
^tfratim. An4 in thefe cafes you never go by the fpund^ 
becaufe the party ha$ fomething elfe to guide him. and If 
he mift^kes it is not to be imputed to his own negligence. 
In a plea of mifnomer indeed it is otherwife, becaufe 
|here the party has nothing to go by but the found. 
. Mich. 13 Ann, the writ was Crawley and the record 
Crowley^ I2 AJjf. pL 2/ Annfty and Anejly, Pafch, 4. 
Geo. I. Shartlefs and Sharplefs. Bro. Variance 26. 
Baxjter with an Tj s^nd Bapcter Mrithout an yj ail thefe 
were held to be fatal variances in the defcription of 2, 
record/ and yet no body will fay they might have been 
taken advantage of by plea of milTnomer in abatement 
And the reafoh of all tliefe cafes is what is laid down in 
doflor Drakfs cafe, that in all cafes where the party has 
any record or fpecialty by which he may make an exad 
xfefcription, in fuch cafes the mo(t minute variance is 
fatal. And Mr. Jufticis-Pdwjy, who held with the t\r 
ception. aibout not and nor faid, that if the court once 
gave into the folutjpns of thofe variances, they would 
never know where to ftop \ but being once out at fea, 
would find it v^ry diiBcuk to ftee? intp harbour agaip. 

But this v^rit of errpr wpuld h^vqbqei) well enough, 
if the alici^ diSf b^<l beep left outs becayfe it i$ fufhcient 
if the record anfvirers the defcription ^ an^ though it 
would contain more, yet th^t ei^cefs ipi|ft of n^ceffity 
imply a fulnefs^ gnd if th^re be .a f^U anfwer to the de- 
fcription, it is as much as is required. But though it 
would be gpqd in fuch ^ pafe^ yqt j^pugh it is not re^ui- 
Cte to infert the addition, any vari^tnce whatfoever, if the 
ptarty will take uppq him (o 1^ more than ordinarily parti« 
cular is fatal; for then the record does not anfwer the 
defcriptioui as it does where the writ of errp^ makes a 
total omiflion of the addition, 

Sed per curiam^ atit K^Sts citefli^reof variances in the 
name of the party, which is more confiderable than the 
name of hi^ refidence- .Thefe words are both properh* 
uf^lli^ (ome fpell it abbey ai^d fome fpell ^ it abby^ and if 

there 



tii^re be occafion we fake the latter as an abbreviation o^ 
the fornder. Per curiam^ the record is well removed and 
the judgment mud be affirmed, i Stra. aoi, 231, 232. 
Vide do£lor Drakes ca. Ante 51^. 

So in the King, v, BEAck, Michaelmas ^ i§ Geo* 3. 
B, R. The defendant had been cdnvi£bed of perjury in 
an affidavit. Upon (hewing caUfe why thd judgment 
IhoUld riot be arrefted> Exception was tkken by Diinning 
and Buller in fupport of the rule, that there appeared i 
Material variance between the indi£i:ment and the affida* 
vit; for in the affidavit the defendant fwore that hd 
<f underfiood and believed, &c.'' whereas the aifignment of 
the perjury in the indt£fcm^nt was, " that he had falfely^ 
<< fworn, thdt he underioad and believed, &(:.'' omitting 
the letter / 

tt was iniifted that this being a variance m the .niate<« 
rial part of the charge, namely, in the affignment of th6 
}>erjury itfelf^ was fatal, and could hot be cured by ver« 
dift, and cited the ^jieen y. Dfake. 2 Salt. 660. 
Ante 513. Hutton $6* Ch* Jac. 1331 ^ Rep. 45. 
2 Lord Kaym. 1224,. 

Lord Ma^nsfield. This was an ap];iliCatioti for a ne^ 
trial iot petjury ill an afidavit, upon the ground of a 
material Variance between the affidavit and the indifi- 
ineilt, the Ibtteit / being left out in the word under- 
fiood : and it comes before the court aftef the jury have 
' tead it ** tinderfioodJ* We have looked into all the cafes 
upon this fubje£l, fome of which go to a great degre^ 
<>i nicety indeed, {Particularly the cafe in Hutfon 55, 
(haken by the do£trine laid down in 2 Haivh. ca. 46. 239* 
6 Edit. 339. The true diftin£tioii feems to be taken in . 
the cafe of the ^een V. Drahey 2 Salk, 660. which ife 
ihis, that where the omiffion^or addition of a letter does 
not change the word, fo as to make it another word, the 
variance is not niaterial ; in criminal profecutions a de- 
fendant is allowed to take advantage of nicer exceptions : 
but this is a cafe where the matter has been fairlv tried* 
and where the omiffion of the letter y certainly does not 
change the word ^ therefore the jury were right in read- 
ing it underftood. Cowper 22$, 230. t HawL P. C. 

. " 3^2 J £Jii^ 
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Tht King V. May 

The King v. Hart is in point. At the lent affizes fof 
the county of Worcifler^ 1^7761 the defendant ^as tfied 
for forgihg a bill of exchange^ whieh was fet forth in tht 
uidi£tmenf| as follo'ws, that h to fay : 

« N04 21 jf. ;^.4* oo 60. Ht^Lt, April 24i 17754 
<< Two montbfi after date pleafe • to pay to Mr. Tb&nuu' 
«« Jonest^ or order, the fum of forty two potinds, valtt« 
^ recdvedf atnd place the fattie to account of 

^< George Prince*^ 

« Mcrf. tiallidaj (sf Co. banters, London/' 

When the bill was produced it evideneci it apf^eared 
that the word'" received^ was fpelt « recievd^' and it was 
obje£l:ed that this variance waff fatal ; for although the 
two. words have ^t fame founds yet as the profecutor had 
mndertakcn ty the words " as follows, (that is to fay),^* 
to recite the biH fecufidum temrem^ he was bound to do 
it literally and precifely. 

. It wasjeft to the jury to? conGdet whether they 
'thought the two words imported one and the fame thing $ 
and they found the prifoner guilty : but the judgment 
was refpited for the opinioif of the judges. 

The JUDGES conceived it to be a proper queftion for 
the jury \ for confidering it as an abreviation, yet if it 
meant only the fame word as that ufed in the mdi£lihent^ 
it would not vitiate. 

CoutD^ j. faid, he coniidered it as the iamt word» 
only mif'fpelt, and that there was not a poffibility of mif- 
taking it for any other word in the Englifh language. 
Leach, Cr.Ca, 2edit. ijz. 3^i///.l72. 

«Hle. tije jFtf4). 

Where it is undertaken to fet forth a public Jlatutey a 
mlf-recital on the record is fatal. 

So in BoTCE V. Whitaker HiL ig Geo. 3. This was an 
a£ti6n on a bail-bond brought by the plaintiff as afiignee 
of thelheriffof Kent. The defendant prayed oyer of 

the 
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the bond and condition, and fef Ibtth tlie ddnditiotl^ 
which was in/the ufual form, and then pleaded, that, 
•* before the making of the writing obligatory aforefaid," 
£tc« and fet forth the ftatute of Hen. 6. c. 9. and then 
went on — <* which faid writing obligatory the faid flic- 
^< tiff took by colour of his office againft the form of the 
" ftatute aforefaidJ* The a£l was mtf-reclted^ and earl 
Mansfield faid, that if the defendant had unneceflarily 
fet but the a£l of parliament, he would hold him to half 
a letter; and Buller, J. added, that there were many 
cafts where the word ^^ aforefmJT \i2A been held to tie 
the patty up to an exaB recitaty and the plea here con-* 
eluded, that the bond was taken <^ againft the form of 
the ftatute aforefaid/* Dougl. 97. 

Note — Douglafs^ in a note to his report of the above 
cafe fays, lord Mansfield alked if there waS' any doubt 
whether the ftatute was a public a6l i 

Davefjport^ as amicus curia, faid it had been doubted^ 
and was therefore always fet out. It is recited in the 
cafe of Let^iali v. Cooke, and alfo in Divey. Manningbam* 
Phw. do. 

IRufe tije &\J^. 

The COURT can only take notice of mtf-recitals of pii» 
vote a£ts of parliament, when nul fiel record is pleaded ; 
except as to the commencement, prorogations, and fef- 
fions. 

Rex v. Wilde, Mich, ai Car. 2. which was an in- 
formation under a private z6t of parliament, after Yerdi£l 
for the pofecutor on the plea oi << not guilty,^' a motion 
was made in arreft of judgment, becaufe there was ^ 
miftake in fetting forth the commencement of the par-^ 
liament. The anfwer given was, that, being a private 
a£i, the court could not take notice of the miftake on 
that motion, as it did not appear on the record, and 
that the defendant ought to have pleaded nul tiel record, 
but the court held that they w6re bound to take notice 
of the commencement, prorogations, and feflions of 
parliament. 1 Ln^, ao5. Dough (in notes i 07. Piatt 

r.Hill. 



Y* tBlL Mich. lo Will. iZ. 1 Lord Raym. jifc, 
I fo/i. 330. , . . ) , 

In TuRviLLE V. AynswOrth. MicL I defip 2. it 
was determined that a variance in the ns^me of a cor** 
poratian is fatal. This was an a£lion upon a South-^. 
Sea contra£l> the plaiiitiiF declared it was for -ftack 
in the company trading ad mart AuftrtaP vocat the South-^ 
Sea company. > "^^ 

Ic was infifted on at the trialf that Aufiraiis was the 
proper word without an iy and therefore the evidence did 
not fupport the declaration : and it was agreed to take, 
a verdidl for the plaintiff^ and to apply to the court. 

After a great debate a new trial was gtanted; for 
It was a difFerenf corporation ; and if the word Au^^ 
JlriaP was to be rejeQed, it would not do \ for then it 
would be a company trading to all feas, whereas they 
trade to the South-^eas only > and the Anglia vocaC^ the 
South-Sea. company will not do where there is a proper 
Latin word which is not made ufe of. ^atnes OJborne's 
ctu JO Co. 130. 2 &tra, 787, 788. ^LordRaym. 1515. 

Note — Douglap^ in a note to his report of the King " 
¥• May, puts a query upon the law of the laft cafe, and 
ieems to confider it over-ruled by the King v. May^ and 
the King y. Beach. Convp, 22g. Ante ^i^. Dougi. igjp 

194* 
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CHAPTER VIIL 



Of Evidence to fupport an IndiElment for Words charged t& 
ie fpoken by the Defendant : and how fuch Indidtment is 
isffeiied by variance.- 

IT is no evidence in a critninal cafe that the defen- 
dant faid fo dndfoy or, words to the like eSt£ty becaufe 
the cpurt muft know the very words to judge. of their 
^rce and efied* - 2 Hawh ca. 46^. 

And 
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* Aifd die teafon of this rule is^ that of words fpokcti 
flifire can be tto tetior^ that i^ tranfcript i for there is no 
original t6 compare them with, as there is 6f word^ 
Written : and though there h^ve been attempts to plead 
a tenor of words fpoken, it has never been allowed. 
And therefore if a plaintiff declares for words fpokeri a 
variance in the omiffion or addition of a w6rd is not 
material, and it is fufficient, if fo many of the words 
be proved ^nd found as ^re in themfelves actionable. 
}^ Fin. abr. 68. plf/^6. 

So in HussEY V; CooKEf Eq/fer, i8 Jac. |. Jn the 
Star^Chqmber. The court held that if a witnef^ (iepof^ 
<tfiat a defendant did perfuade a juror to appear and do 
him reafonabk' favour, or -^or^s to^ tie Jiie ^e^, this is 
no TufEcient proof in criminals , becaufe the co^rt mud 
know the very words to judge of , their force and effe£t. 
Hol^. 294. Fc^. aoQ. I HaUf P. C iMi 11 S* 3^3* 
3 Kel. 14. 

Hale, Coke, and Foster fully juftiftj* the principle 
of this rule. Foster fays, as to mere words fuppofed 
to be treafpnable, they differ widely from w|fiting$ 
in point of r^al malignity and proper evidence. They are 
alwiays' liable to great mifconilrutftion from the igno* 
ranee or inattention of the hearers, and too often i^om 
a motive truly criminal. And therefore I choofe to ad- 
here to the rule which hath been laid down on more oc- 
cafions than one fince die revcflution, that loofe words 
to any aft or df (ign are not overtracls of trieafpn. JP^^ 

aoo. 

Keltng fays, I fee no difference between words r/- 
duced ifitQ furiting and words fpoken* Foster anfwers^ 
the difierence appeareth to me to be very great, and 
liieth here, Seditiou^s writings ar^ permanent things, 
and if publi(he4 they fcatter the ppifon far and wide. 
They are. afts of de)iberatipp capable of fatisfa£l:ory 
proof J and not ordinarily liable to mifconftruftion 5 ^t 
leaft they are fubmitted to tlie judgment of the court, 
naked and undifguifed as they come out of the au&or^s 
hands. Words are tranfient and fleeting as the wind, 
the poifon they fcatter is at the worft confined to the 
fxarrow circle of a fe^ hearers j they are frequently the 

effea 



/ 

I 



gap 

fftfeSt of fudden trzahoitf ezElj mifunderftood^ and 
often mif-repeated^ Kelyng ij. Foji. 200. 

The fupprefiion of a wprd or fyllable may change the 
fenfe. So the change of an cmphafis. So words fpoken 
in exclamation conveying by found and gefture furprife 
and abhorrencei may be reprefente4 in eyidence a$ 
fpoken blafphemottfly or fieditiouily. 



CHAPTER IX 



C^ variance between the cireumftancesfei forth in the indi£b 

menty a^ i^>ofe given in ewdenoe* 

» 

A VARIANCE between ah iQdi£i;ment or appeal of 
death and the eridence, as to the inftrumcntal caiife 
inentloned in fuch indi^ment or appeal, is no ways ma-r 
terial, fo that the party be proved to have died oy the 
iame kind of death as alledged in the indif^ment or ap« 
jpeah 2 HawL p.C. ca.46. ffales P.C» z^i. Qtli* 
^wW. 270. 277. 

Therefore if one be indi£ied or appealed for killing 
another with vijwrd, and upon evidence it appear that 
be killed him with ^Jl^% hatchet, bill, or book, or any 
other weapon with which ^ wound may be given, he 
ought to be found guilty; for the fttb/fance of the matter 
]s> whether he gave the party a woi|hd of virhich he died : 
and it is not material with what weapon he gave it ; fof 
the common efiei^al word is prectf^t, though for form 
fake it be necefTary to fet forth a particular weapon. 
2 Hawk. P* C. ca. 23* ca. a6. Sumtn. 265. ^ Jn/I^ 
319. 
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An^ on the Hme ground it hath alfo been adjudged 
that, on an indi£bment or appeal for poifoning a man with 
bne kind of poifon, may be maintained by evidence of a 
different kind of ^oifon ; for the fubftance of the mat-' 
ter is, whether the defendant did poifon the deceafed or 
iiot^ i Ha'DoL P. C: td. 46. 3 -fe/?. 13 j. a Hale. P. C. 
291. 

Rule tijr i^ourtjb. 

Tet evidence df poifoning^ burning, 6t fanliihing, 6jt 
iiiy other kind of killing i^herein no weapon 16 uied, 
iwill hot maintain an indidlknient or appeal of death by 
killing with a Weapon ; and evidence of killing with a 
Ixreapon will not maintain an indi£tment or appeal of 
|>oifoniiigy dec. becaufe they are different kinds of deaths. 
2 Hawk. P. C ca. 46. 2 Hale 291. ± Inft. 319. 
The above rules are fully illuftrated in two cafes; ^ 
Firfty The KiNG^ t>. Kichard Weston, indifted for 
mvixAtiy Michaelmas^ 13 Jac, i. The defendant, a yeo^ 
inan of the toWet, and fervant to fir Jervais Eltuisy lieu* 
tenant of the tower, and, under the lieutenant, thS 
keeper of fir 7h6mas Overburyy then prifoner in the 
tower, was indifted— For that the faid Richard oh the 
ftiiith day of May in the elevtnth year of Jac. regisy in 
the toWer of Londoh, gave to the faid fir Thontns Overburj 
^oifon called rofeacrcy in broth, which he the faid fir Thomai 
received ei ut ide Richard Weflon pr^tfaturn J^homas Over^ 
iufy magis celerit'er interficeret et murdraret i ^unii 1 1 Jdci 
regis fapradiB, gave to him another poifon called whiti 
UffeniCy &c.* and that to Juiii AnH, it. fuprad gave him 
a poifon called mercury fMimatam tarts ttt pr^diSf'Thorti2;i 
Overbury niagis celeriter interficeret et nturdraret andthaf 
a perfon unknown, in the pre fence of the faid Richard 
WefioHy atid by liis commandment ismd procaremeilt the 
14th September Ann. w. fupradiEt gave the faid fir 
Thonlas a clyfter mixed with poifon called mercury 
Cublimate ut prediBum ThoMam magis celeriter in^er/ieeref 
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H ^rdrarei7 Mt pradiBus Thomai Overhdiy de jepert^ 

Mus vtnenis pr^diStis et operationibus inde^ apradiBis fepS" 

-ralibus temporibus^ iffc, graviter Ihnguebat ufque ad ig 

^Qfm Septemb. anno. 1 1 . fupradiElo^ qua die dUlus Thomas 

me pradiBis fiperalibus venenis tibiit venenatuSf i^c. And 

albeiti it did not appear of v^hich of the faid poifons he 

died, yet it was rcfolvcd hiy all the judges of the King's 

Bench that the indi£iment was good ; for the fubftance 

of the ihdi£lment was, whether h6 was poifoned or no. 

And upon the evidence it appeared that Wejhhj within 

the time aforefaid had given unto fir Thomas Overburj 

divers other poifons as namely, the powdei* of diamonds, 

eantbaridesy lapis cauJHcuSy pdUrder of fpiders, and aqua 

fortis in a clyfter. Ahd it was refolved by all the &id 

fudges^ that albeit thefe faid poifons were not contained 

in the indidment, yet the evidence of giving them was 

fufficient to maintain the indictment \ iox the fubftance 

of the indi£^ment was whetlier he were poifoned or no. 

But when the caufe of the murder is laid in the indi£l* 

ment to be by poifon, no evidence can be given of ana- 

th^r t&ufe ; as by weapon, burning, drowning, or other 

cajafe, becaufe they be di(lin£l and feveral caufes; but 

if the murder be laid by one kind of weapon, as by a 

fword, dagger, &Ci it is fufficient evidence, becaufe tbcf 

be aR under one clafs or caufe. 3 jnft. 49, 

. Afterwards Ann Turner ^ Gervafi Heltuysj and Richard 
FranUitti a phyfician, (purveyor of the poifons) were in-< 
dided as accedbries before the {z& done, and it wa;S re-^ 
folved by all the judges, that either the proofs of the 
poifol^s contained in the indi£tment, or of any other poi- 
fon were fufficient to prove them acceflaries \ for the 
fubftance of the indi£iment againft them was, whethei; 
they did procure WeJIon to poifon fir Thomas Overbury. 

So in the King v. Mackallt. Pa/c. 9. Jac* i. be-* 
jFore all the judges of England, it was refolved, that if 
a man be indi£led, that he with a dagger gave another 
a mortal wound, upon which he died, and it is proved; 
that he gave the wound with a fword,- rapier, .ftaff, or 
bill, in that cafe the defendant ought to be ifound ^uiltyi 
for the fubftance of die matter is, that tke party indid- 
ed has given him a mortal wound whereof he died, and 
l^e fKiincuinftance ot the manner of the #eapon is not 

material 
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material in cafe of indtfbment; and jet fuch cireuiii<i 
ftance ought not to be omitted, but fome weapon ough^ 
fo be mentioned in the indiShnent. 9 Co. 67. 



CHAPTER X. 



Of Evidence to/ufport an IndtBment again/l the Principql 
^ ift a feconti degree. 

, Hole tbt JPirtt. 

ANTI J:NTLY he that ftmck the ftroke, jvhercpf th^ 
party died^ was only the principal, and thofe that were 
prefenty aiding and ai&fting, were but in the nature of 
acceflarie3> and {houI4 not be put on their trial, until he 
Uiat gave the (troke were attaint by outlawry or judgf 
ment. 40 A£l tatj. 40 Edw. 2. 42 ca. i Hale^ P. C 

437- . ' . , ' ' 

But at this day, and long iince;^ the law hfis been ^akei^ 

Otherwifis, and namely, that all that are prefent aiding 
and ailifting are equally principals with him that gave, 
tne ftroke whereof the party died \ for though one gave^ 
the ftroke, yet in the interpretation of the law it is the 
ftrolj;e of every perfon that was prefent aiding and affix- 
ing, and though they are called principals in the fecond' 
degree, yet they ^re principals, i H^hi P. C, 43 7^ 
Cyltinli cafi. Plowd.^']. ipQ. 

Foster adds, that in order tp render a perfon an 
accomplice and a principal in felony, he mud be aiding 
and ^betting, or ready to afford affiftance if neceiTary. 

Sq when many agree and ^^P^^ ^^ popoimit ap illegal 
a4^, which is perpetrated by one only, all w}ip are pre-*, 
fent and abetting him, or ready to aid Him are princi-. 
pals in tl^t/econd degree, and are oufted of clergy, as 
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iffett af tlie principal in the firft degree, a ififrnt B, CJ. 
46, 6a&. 127. P^. JR»/^8. 

But in fuch cafes the evidepaf that' cpnftituites an ofy 
fender in the fecond degree is matter of law. upon which 
iht courts and not the y«rjy> determines. The King v. 
Royce, /^Burr. 20^6. Pojt. 528. 

A. B. and C. are indi£ted for killing /. S. and that A, 
ftruck him, and that th6 others were "prefent, procuring, 
s^bettingji &c. and upon the evidence it appears that B^^ 
ftrucky and that A. and C were prefent, &c. In this 
cafe the indifbment is not purfued iq the circumftance, 
and yet it is fufficient to maintain the indi£tment ; for 
the evid^i^ce agrees with the effe^ of the inj^i&ment 1^ 
and fo th^ variance from the circuixiftance of the in- 
di£lment is not m^tc^rial, for it (hall be adjudged in law, 
the wound {the Jtrokc) qf every one of them, and is as 
ftrongly the aft of the others as if they all three had held 
aUI^ the weapon, &c« and had ^together ftruck thedeceafed. 
' 9t Cot, 6'jj, See the principal stdmitted in Robert Marft 
(afe^ 9 Co. 112. *i. and hrd Sanchar^s cafe for. murder ^ 
qCff.Jl^. 4 Cp» 42. b* II Co. ^,b, 3 Infi. 138. i Rolk 
Ki^. 31. 2 Hale, ^. C.292. 

Plowp.en agrees with this rule. In his report of cer- 
tain points fettled at a feflion held at the to#n of Salop, 
i Mary !• before Brom^et, C. J. B. R. Plowmn, and 
others^ it was refolvcd, that wh^n niany come to do an 
aft, and one only does itj and the others are prefent 
^betting him ox ready ^o aid him in the fa£k, they are 
principals to all intents as much as he that does the h& y 
for the prefencc of the others is a terror to Him that 
is a0kultec^ fo that he dare not defend himfe^f ; for if 
a- man (ees his enemy and twenty of his fcrvants coming^ 
to afiuult tiim, and they all draw their fwords and fur-* 
round hin^, and one dhly ftrikes him, fo that he dies 
thereof, now the others Ibail with gpod reafon be 
;|djudged as great offenders as he that ftruck him ; for if 
they had not been prefent he might probably have de- 
jfended himfelf, and fo have efcaped : but the number of 
the others being prefisnt, and ready to ftrike him alfo, 
4^all be adjudged a great terror t^him, fe as to* makel 
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Mm lofe M^ -ceuYagef and defpair of -drfending iMitifelf, 
and by this means they are the occafion of his death. 
So that t}iei)r prefence is the caufe of terror^ and terrof 
is the reafoa that he receives the wounds, and the wounda 
are the caufe of his death. And thea in as much aa 
both together, vis. the wounds and the prefence of the 
others who gave no wounds at all are adjudged the caufe 
of his death, it follows that all of them, Ws. thofe that 
ilrike, and the reft that arc prefent* are in equal degree 
and each partakers of the deed of the other. And not* 
withftanding there is but one wound given by one only, 
yet it fbM be adjudged in law the wound of every oncji 
that is, it.fliall be looked iqK>n as given by bim who gave 
it by himfelf, and given by the reft, by him, as theit 
minifter and inftrumcnt. And it is ks much the deed of 
the others as if they had all jointly holden with theis 
hands the inftrumcnt with which the wound was given^ . . 
and as if they had altogether ftruck the perfon that was ^l^ 
killed. So that it cannot be well termed that they that 
gave the wound are principals in deed, and the othert 
principals in law ; but they are all principals indeedj and 
in the faine degree, i Plowd, Comm» 98* 

Where the indidment is on a ftatute, the fame rules 
apply as where the indid^ment i% at common law. 

As in the Coal-heavers cafe. Old^Baifej^ Jj^hfiJB^^ 
1768, before Parker, C. B. Aston, J. B. R. and 
Gould, J. C. B. . 

John Granger^ Daniel Clarke^ Richard Cornwall^ and 
four others were indited on the biack-aSt^ for that they 
f< with certain guns charged with gun-powder and leaden 
<< bullets, did wilfully and maiiciouily (hoot at one John 
" G>een (in his dwelling-houfe) againft the JtatuU an4 
" againft the peace/'* 

Four of the prifoners vjrere proved to have fired at 
Greeriy through the windows of his houfe ; and the marks 
of a great number of balls were afterwards found in 
difTerent parts of the room. The other three prifoners 
were proved to have been prejent when the others fired, 
' but 
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but they were not fcen to ufe jUiy fire-trms them^ 
fclvcs. 

The JURY found all the prifoners guilty ; but a qucf- 
tion was referved for the opinion of the jadgesy whether 
thofe who were only prefent aiding and abetting were 
involved in the fame guilt with thofe who afkually iired ; 
the ftatute upon which the indi£):Knent was framed being 
filent as to aiders and abettors. 

The JUDGES determined that this ofience was a Aew-* 
created felony, and therefore that it muft poiTefs all the 
incidents which appertain to felony by the rules and 
principles of the^common law. 19 Hen. 6. 47. Staunf^ 44. 
3 ^- 4?* I iiaiey 61 7,. 2 Hawk 444. 6 iJit* Fofl* 35^4* 
Luich, Cr. Ca. 3 edk, y6i 

The ftatute does not merely take away the privilege 
of clergy from an oQence which was before known, but" 
it ordains that thofe who were before guilty of the thing 
prohibited by it fhaFl be adjudged felons, without benefit 
of clergy ; aod therefore, by a neceffary implication/ 
makes all the procurers and abettors of it principals or 
aecefibries upon evidence of the fame ciroumftances which 
will make them fuch in a felony by the common law^ 
and it hath been long fettled, that, all thofe who are 
prefent aiding and ab^etting when a felony is committed, 
are principals in the fecond degree. Coal-heavers cafe^ ' 
JLeach, Cr, Ca»' 3 edit. *j9. ■ 

So in the King v. Midwinter and Simms. Giaucefteth 
Lent ajfizesy 1749. Indifted on Jiat, ^Geo. i. ca, 27,. for 
unlawfully, malicioufly, and felonioufly killing a mare, 
the property of James Lenox Dutton. On evidence it ap- 
peared that Simms held the mare while Midwinter with 
a (harp hook gave her a mortal wound in the belly, held 
. by all the judges, except Fojier^ that Simms was debarred 
the benefit of clergy. Leach. Cr. Ca. 3 edit. 78^. 4 Burrs 
KJS. 

Stule tfie j^cnrtb* 

In a fpecial verdift a jury are not to find evidtnce but 
foHs ; the evidence is with the court. 

I 
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«ule tie ififtij* 

A fpectal Verdifb which only finds that the deiTenciailt 
^TLSprefeM zi the perpetration of the charge laid in the 
indirtmcnt, but does not find any partictilar ad of force 
, committed by him, is not fufficient to warrant the court 
to decide that there is evidence to convi^i the defendant 
^s a priiicipal in the fecond degree. 

If a jury etprefi$Iy find thslt the defendant iftcouraget 
and ahettid the principals in the firft degree in doing the 
Criminal aft charged ill the indictment) and alfo hovif 
he abetted and encouraged thenl^ and the particular cir^- 
Cumftances of hi^ doing fo; and thefe circumilanceft 
amount to evidence of abetting : they are in point of law 
evidence fufficient to prove him a principal in the fecond 
degree. '^ 

And the above tule holds good, though the juty fliould 
alfo find that he did not ufe any force, or do any a£t^ 
perfonally ; and then the woi!d aiding fliould not' be in 
the fpecial verdi£t. 

In the King V. M^ssengeRi .AppL£TREfi| and others, 
indicted for high treafon- ^Old-Bailey fejjions^ June^ 
so Can 2. Special verdidis were found, and the judges 
rcfoived— ^ 

Firjly That wherft there are a£ts oi force found to be 
aAually committed by the defendant in purfuance of the 
defign, there id no need to find him to be aiding and qffijl^ 
ingf which is only neeeflary to be found where prefence 
^vii^ovX force is found. 

Secondly^ That a verdi£^ is not full enough for the 
judges to decide on againft the defendant where it only 
finds that he was prefent^ and finds no particular y^rr^ or 
that he was aiding or affixing to the reft \ for it is pofiibk 
one may be prefent amongft a rabble only out of curi* 
ofity to fecj and whether they were aiding and aflifting 

is 
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IS rifisitter of faft which ought to be cxpreisly found hf 
the jury, and not to be left to the judges upon any co- 
lourable implication. Kelyhgy IT to 79. 2 Si. 3>, 591. 

Thefe rules are alfo il|u(lrated in the King v. John 
RoTCE, Eajiery 7 Geo. 3* -B. R. The defendant was iur 
di(9:ed for a capital felony, as a principal in the fecond 
degree ^t a fpecial commiffion at Norivkh^ September^ 
6 Geo. 3. otijlat. t Geo. ^ati 2. cd. 5. for felonibuily be- 
ginning to demolifh and pull down a dwelling-houfe the 
property of Robirt Marjh^ &c. againft the flatute* 

The fpecial verdi£l dated, that at the time the faid 
jperfons unknov)H fo began to demolifh the faid dwelling- 
houfe, the faid John Royce Was then and theure prefenti 
and did then and thete encourage and abet the faid perfons 
tinknbwn in beginning to demolifh and pull down the 
faid dwelliiig-houfe, by then and xhtrt Jbouting and ufinij 
ipspreffiohs to excHe the f|iid perfons fo to do. But the jury 
further find that the faid John Royce did mi with forct 
begin to demolifh or pull down, ox do any aSi with his 
own hands or perfon, for that piirpofe, otherwife thaii 
as aforefaid; ~^ 

Note — The Word "a/W/wg" wSs originally inferted in 
the fpecial Yerdi£t j but ftruck out by Gould, J^ who tried 
thft caufc. 

The ^meftion W98 whether (upoti fa£is dated m the 
fpecial Verdift, and which of courfe had been given iii 
evidence on the trial) he was a principal in the fecond 
degree, and as fuch oufted of clergy by the ftatute. 

Solkihr General WilteSj pro Rege, among many other 
cafes cited the cafe of the rioters at Sifftnghurfii in Kenti 
wherein it was determined^ that thofe *wifhin a houfe, if 
they abetted or coiinfelled a riot, were in law prefent 
aiding and afBfbing, and principals, as well as thofe that 
iffued out and adttally eomttittted the afTault ; for it was 
but within five rod of tlie houfe, and in view thereof, and 
aU done as it were in the fame inftant* i Hale, P. d 

Upon the prefent finding this man is a principal in 
th« fecond degree. Accejfaries at thefoB, as they were 
anciently called^ are How confidered as principals in the 

fecond 
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f^cohd degree. Thcfc arc defined i Hale; A C 43'/* 
616. Fo/ler, 3 JO. Ant^ 5^7. 

This man was abetting and ready to aiFord adQltancei 
The negative part of the finding only (hews that he wii 
not a pRncipal in the Jli^ degree. Enough is fduhd to 
(hew that he was fo in the fecond. For though aiders 
knd .abettors are not particularly named iti this a£b of 
parliament, yet there is enough in it to flidw that they 
^ere meant to bfe included In it^ and the benefit Of cleirgy 
is taken from them by it '<the offeiiders therein ihall bis 
<*, adjiidged felons, ahd ihail fuffer death 2ls in cafe of 
« felony, wifhoilt bJ-ntfif df clergy." 

Wallace^ for the defendant, urgcdj— -F/ijff, that this 
ftatiite is reftralned to thofe who a£tUally cominit the 
felony. Secondly f that this finding does now draw 
the defendant within the defcription of a principal feloA 
in the fecond degrae^ And he cited Hide, who lays it 
down that where any ftatute fubfequcnt to 45 Edtv. ji 
cd. 4. hath onded cletgy ; in any of thofe felonies, it is 
only fo far oufted, and only in fttch eafts and to fuch 
perfons as ate exprefsly cbmprifed within fuch ftatutes; 
for, iHjkvorem viia et prhilegii ckricaiis fuch ftatutes arc 
conftrued literally and ftriftly. % Hale. P. C. 335. 
' Now this iftian did not t^flually ^;tf ; he.only encou^ 
faged by expfeflioris to incite. It does not appear 
even that he was rdady td ailift them in dS^ : and it is 
fbund iitgatively that lie did not do any ad, See. with 
his o\rn- hands- ot perfon. 

Lord Mansfield reconimended inquiry to be made 
f6r precedents of cafes where th^ \lrord ** aiding** wzi^ 
ofnitted itt a fpeciai verdift. He , obferred, the word 
« aiding** does not ncce (Tar ily imply that the perfo^ 
o^HaNy did any things Thfe mere fr^ence may be an aid* 
ing) as in taking prizes at fea. The number of perfons 
pc^cnt arid inciting <fa^rf others fronroppofihg ; though 
the perfons prefent and inciting may not do any parti* 
cular and perfonal ^6t themfelves. 

Lord Mansfield faid, there was no doubt but that 
principals in the firft and principals in the y^r^/^^/ degree 
were ail equally y^/p/a/ without benefit of clergy, 
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The a£l fays;: ^'eyciry fuch demofiflili^^ or pallin|^ 
^f down, or beginning to deniolifli or pull down, (haU 
^< be adjudged ^/ofi^y without benefit ofckrgy\ and the of« 
^< fenders dierein (ha^I be adjudged felons, and (hall fuf-> 
<< fer death as in eafea of felony, wkhout benefit of 
« clergy." 

But it leaves the evidence to /aw, apd by kw they are 
all equally a^iors^ 

. The being principal in the jptfi, or principal in the 
fefond degree rdates tothe priority of trial. 

So there i^no doubt on the a£t but that all areguUty# 
the aiders ad well as thofe who, perpetrate the ^St* 

The a£ls that take away clergy turn upon another 
point, viz4 whether they n^ant to diftinguiih the of- 
fenders,, and fingle out fome as being under more aggra* 
vating circu.mftances than others, s^nd deferving more 
puni&np^eni than the reft : as iii^ca(es of .tapc^ buggery^ 
and other c'ommon-taw o^cnces^ 
] Sjo.on the ftdtate ftabbing, upon which jtift King V4 
Page and Harimood was determined* I have no doubt 
l^ut that the intention of the ftatute was to diflinguiib 
ihe^ perfoifis who ad:ij^lly gave the ftab. His c^fe -dif^ 
fers from the reft tn point of aggravatipn.r Stat. ^ac. r- 
ea^ 8. Ir^* J WUL 3. ca. 1 1. 3 Stat, /tt large, TT^^. Pofi^ 

The Jnckrpocket a£): is eoloiir^Ue ; ^ot fo ftrong nor fo 

clear as that of ftabbing : that may \>t liable to doubt, 

^^clapt^etfecrefe^* f^ippofe the perfon vM^t not be privy 

to the private manner of doing it? . S Eliz, ca. 4«, 

fee 2. 

In cafe of robbery iii a hpuXe, there was great reafoix 
for. PowHf*s ar^d Hawlins^s doubt, find the. legiilature 
thoTight it neceiljary n> m?ke a new a^. Vide JSvaaj*9 
^j^d^Pinch^^c^k, C/v.-C?r.^473, upon the ,y) Eli%^ ca* 15. 

2 Hawk P. C* 2 Si* ^ edit. /^qS. 

But in the bla€k->a£l the words ai;e, << if any perlbn^ 
<f &c. fhall unlawfij^Uy and maliciqufly kill, maim, or 
<< wound any cattle, &c. every perfon fo afiendiag, 
<f being thereof lawfully convid:ed, ihall be adjudged 
« guilty of felony, and (hall fuffer death as in cafes of 
w felony, witKout bei^efit of clergy." And yet in the 
aforementioned cafe of Simms, Mr. juftice Pofier hzd a 

doubt. 



5S« 

jdeiri)t| wlietlier the ftatute did Aot eotifiocthc ofence to 
the perj^ killing: buC the oth^r eleven judges held the 
other to he as criminal ; and thiat determination wa^ 
eight, ^nte f2J. 

fiitt though we are all c1ear> << that principals in the 
*^* fecond degree are indidable as principals/'' yejt ^e 
have great doubt on this fpecial yerdifl as to the parti* 
£ular finding, or indeed whether it finds any thing ma- 
teria} at ail. 
The jury cannot find Mdencfy they mlift ^VkAfdBs, 
In the cafe of M^fffnger^ and others, it was agreed 
that a finding of all t^encc^ and no fa£lb» wds not 
fufficient ; that being auHng and qj^Jling is .matter of 
biGCi and o'ught to be found by the jury, and that a 
ver4i<9^ which only finds, *< that th^ defendant was' 
^^ prefent^' b^t finds no particular a^ of force committed 
by him, is not fgll enough for the court to judge upon, 
JKp/y^^, 78, 79. 4nte 527. 

7%/j- fpecial verdi^ has foUnd nothing more than 
beng aiding and affifting. What the jury fpeeially finds 
is, that he did then and there encourage and ^< abet by 
^* Jbotttin^ and ufing expreffimt to incite ; and not other* 
*' wife; not withy&ir^ or by any perfonal oB!^ They do 
not find him ready to affifl ; nor do they ufe any words 
to find him tndmg and cffiJHng^ which are the neceflary 
words to be infertedin a verdt£); to charge ofFenders^s 
principals in the feJDond degree. Therefore let it be fpoken' 
to^ when the <|ueftiQn, What isfiundby thisfpfi^aln>erdi5^» 
Aston, J. They might, have found him toha^e been 
aiding and affi£^ing, or at lead, ready to aflifi, ffale 
and Hai^iins^ and ali the writers npon^ the fubjed;, ^iid 
lord Coke in particular, fpeak oi being prefent, aiding, 
and affifting* Therefore aiding and a^ftingi ought to 
be exprefsly found. We ought not to depart from thait 
precindn which Is requiredt 
Hewit/J. concurred; 
SicoijrD Ar(^umekt« 

The Attorney General concluded that the fpecial ver* 
dift was fuificiently expreifed to affect the prifoner with 
the crime charged upon him. lie is exprefsly found to 
(^ikifie been prefent) and to have encouraged and abetted- 
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In a Injl* 182. lord C$he in his comments on Weftm* i\ 
ea. 14. explains the words command, .force, aidt^ and 
refceitment: and in fpeaking of the wor^l << aid," ho 
fays, it comprehends all perfons counfelling, abetting^ 
plotting, aflenting, confentingi and encouraging to do the 
a£t, and who are not prefent nvben the aB is done\ for if 
the party commanding, furnifhing vrith weapon, or aid* 
xng, be prefent when the fa£i: is done, then he is a prin- 
cipal. 

In the cafe of murder-rrlf A commands B, to beat C 

s 

and hel)eats him fo that he die thereof, it is murder in 
JB. and A. if prefent, is alfo guilty of the offence, i Hak% 
P.C. 435. 440. Pult. 137, tfi 

If any one comes for an unlawful purpofe, &c. though 
he do not a£l, he is yet a principaL i Halis P* C. 374. 
443. 2 Hawk. ^11. 

Lord Maksfibld. Your principles are admitted^ 
But the queftion here is, «• Whether he di4 more thaa 
*f ufe exprejfions to incited We are quite dear with you, 
that what you mention is enndenu^ from whence a jury- 
might have drawn conclufions ; but here the word 
'< aiding^* is left out, which feems to be the technical 
term. And the finding of the abetting is qualified, 
for it is found negatively, that he did it « no otherwife 
<< than by JfmOing and ufing ep^reffiom to incite/^ 

Hewit, J. The obje£lion is, that it is not expre&ly 
found << that he did aid or aflift :'* nor is any force (hewn 
to have been ufed by him ; but the contraryj << that he 
*^ did not ufe force, or do any s(£t with his own hands, 
«« &c.'^ 

Attcmey^generat. Aidiug \% not necef&ry nox ajjtjling* 
Abetting indeed is neceffary : but confent alone is fuffici- 
ent in the prefent cafe. Here was ftrong inftigation, bj 
adual (houcing and uGng expreffions to incite : and it is 
exprefsly found, that he did ^< encourage and diet.*' 

Minjbieu^ in& Coweli and Skinner j verh <f abet i* and 
Spelman and Du Frefncj all (hew that inftigation alone 
without force, is the fenfe of the word f* abet /' and that 19 
always taken in ths worjl fenfe. 
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. Seconds to' du^liifts 9re principals in 'the (bcond de- 
gree or not, according |o the different defigns they com^ 
upon. 1 Half*s P. C. 443, 444* 

« Nulhts dicitur felo prificipa/Uf nifi a^lor^ aut qui prafens 
*^ efi ahettans^ fkut aumlians a^orem qd feloniam faciendarn,^ 
3 In/}. 138, And F^er fays, " peribns csngaged, &c/* 
*< will not he involved, unkfs they actually aided and 
« abettedJ' It is the mnd^ not the a£t that conftitutes 
the offence. Fofftr 354. 

A fervant a(ufting his mafter, but not privy to the 
mailer's intentipn, if the perfon againft whom he afliib 
him is killed, it is murder in the mafter, becaufe he had 
malice aforethought ; b^t only homicide in the fervant. 
I Hale P, a 437, 438r 

In Jifeffifffger'u c^k Green was bolden not guilty, be- 
fcaufe ni> particular a£l of force was found againft him, 
nor that he was aiding or alTifting the reft. So jippletree^^ 
cafe and fiedeU^s cafe, nothing was found that fuffici* 
icntly icharg^d them. 2 St. Tr. 591. jinte 527. 

Indeed, it is neceflary to find either^rr^ or fomething 
contributing tp the guilt, ^ut here is the latter ; this was 
an illegal aflembly \ the defendant abetted and encou- 
raged by ihouts and e;cpreftions : the mode of his abet- 
ting is fpuod} and contributing to the guilt is implied in 
die very idea of abetting. The refult is pf courfe. The 
uGng expreffiouf fo e:fiffte, comes up to lord Hale's notion 
of abetting. 

Special verdi£ls need not be fo nice and ttxlQ, as either 
indi£lments or appeals. 

pox, for the defendants. The prefent cafe depends 
upon the diftin£i;ion between aiders and mere abetters^ 
In fhe cafes that have been cited, where the defendant 
both aided and abetted, the diftinflion was not neceflary 
tp be attended to. This m^n fcannot be co^ifidered a 
principal in the fecond degree. This felpny is not malum 
in/e. It was originally a trefpafs, and only ipade felony 
by a£l of parliament. 

In much higher offences, fuch as fiabbing a perfon 
AOt guilty of a fufficient proportion of guilt, fhall not be 

^ principal in th^ fecond degree. 

Every 
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Every thing fliall be taken moA hvi>ntih\f fdr the'prir 
fener. This is always laid down and parttcularly fo in 
jRegina v. WbiJHeft and oth^ers. 1 Xor^ Riym. S42. 

Thi$ offence is little more than a trefpafs. The niian 
^id nothing f it does not even appear thatt the expreffions 
of incitatlon were ^ear4 bjr the jperpetrators of the hSU , 
They ox^gkt to have (hew% that the itufchief was done 
in eonfequence of thefe ex{>peflio«i8 of incitationt ^tut" 
ing and qfftfting ought to have been ti^efsjy founds Abety 
ting is^nly encouraging j it^m^y be innocent} for it may 
be without efFetSt. Aiding indeed cannot be iimocent ; 
but abittjng may. 

The King v. Page and HarwPQd, is exa&ly fimilar to 
this cafe* The defendants in that cafe were only prefent 
and abqbttng the perfon that did the fad, but ufed na 
oEHon towards the death of the party, and diey were ad- 
mitted to their clergy. 

In the cafe of Meffengevy and others^ the aiding and 
qffijiing were hoiden to be efientially requifite to be ex- 
prefsly found as a faft. Green and Bed^l were difchargcd, 
becanfe they were not lexprefsly found to be ending and 
'^$J{ing^ Ante ^tfi 

Abetting is lefs than aiding and affifting. The latter is 
a fadl which ought to have been exprefsty found by the 
jury, in Qider to make this man a principal ii| the fecond 
degree : ^nd no fuch fa£t having been found againft him| 
be ought to be difcharged. 

The Jfttcmeyrgenereii faid, that as Mr. 0$^ had not put 
it upon any new foot he would not r^ply. 

Lord Mansfield. The queftion intended to be left 
to the opii^ion of the court upon thi&ipecial verditSt was^ 
** wjiethet perfons prefent, aiding ajnd abetting the 
^ others unknown, in beginning to demoliih and pull 
** down the dM^elling-houfe^ who are all principals in 
^ the fecond degree, were within this ftatut^." 

And we are ail qf us of ppinion that they fverer and 
we are all very well fatisfied ih^X we were right in our 
opinion. 

But then a queftion was ftarted, ** whether the /a3 
« 4of aiding s^nd aJJiJHng was at all found by this fpecial 

<' vcrdi^l 
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^ ifttiakf as It ia;W<^€M'} tht wordl of ii gtUng tint 
farther than emouroging ^md^Aftting" 

The doubt afrofc ot| what is^faid in the^siffe of Mejhgef* 
apd others y acnd ^v^ther the. objeiStoiis. that prevailed^ 
ill thofe cafes to the v^nt of fidxtefip aad fufSfiicaef, m 
the verdict imgbt nol pfOTail ki tht$» 

Axid a doiidx particularly arofe on.the cmrifli^ ofrex*« 
prefsly addii^ the v<sord ^'aidipg/^ for thougb^ the ^T)i^ 
ifewf whkh thie jury dates in tbe-fpecial veikiifii were 
adihifited tohe fiijficient.«to fupporifoch a fiadin^g^ if tbey 
had gone on to <&aw the concjuft?!!^. yet this Wats faid to 
he no more tfaa^ a findiii^ of itfer^-et^den^^ without 
dmwing a eonclufionfro^sitil. > 

• And it was hidi too, that etea the ixsdivig. *' hb being 
<c grefent encoutraging and abeitinfg^ by ihfou:ting t^d 
« ufing expr^Qioiis to.ineifiCi'* was 4wlii£kd by the xie* 
gative finding ' which follows it, <« that he did not with 
J^ force begin to. d^soolifiir or putt down, or do^ any a£b 
<^ with his own hands, or perfon for that purpofe>.a^&#^ 
•* wiji-than as afor^id/* 

Tendernefs ought alwa/ya to prerai^ in. crimi^a^cafes> 
lb jar at leaft aa to take care that a. man viizy not fuffe^ 
otherwise tbanby;d(iocourfeoMaw^ nor.haircf anyhardr 
ihip done himv or ieveifity es^cffed upon hka^ where> 
^the conftrtt£kk>ti jsaay* ^tnit of a ceafanable doubt; or* 
di£5euUy» - . ^ 

But tendcriiefa .does, notrequiro fudat a d^nftrnfiioaof 
words (perhaps not abfolutely and perfd6bly dear and ex**' 
prefs) as woutd tend to render thelawcmigatory and in- 
efFe^ual, apddeuroy or evade the very end laifed intefi*. 
tiott of it : n»r does it- require of us'tfaat we ihouldgivc 
into fuch nice aod drained critical. obfe£kions as are coeHi 
traty to t&tf tr«iemeaning asd ijpirit of it« But, howeyer^^ 
there being a doubt raifeA apon this fpedal rerdvEtiWC: 
have confidered %. aad takes time- to form our opiiuoni 
and determination upon ^the validity of the objc^iion. 

And we^are all of opinion, that the verdi£t is fufficlent 
to find this man a principal in the fecond degree* 

Aiding, is an equivocal term: but abetting certainly, 
makes him a principal in the Tecond degree* It is true» 
the worxl << mdtd^^ is not fpecially uied in this fpecial 

verdi£t : 



vardlA t btlit It is found « that he \v^as pTtkni afid AiA 
^ then and there encourage &nd abet, by (houting an<( 
«« ufing expreflions to litcitc.'' The jury have fofiftively 
found the concl^ifton) *^ that h^ did encourage and abet/' 
They have atfo fouiid h^ h6 encouraged and abetted^ 
vizm « by then and there ihbuting and ufing exprefilond 
f to incite the petfoHs to do the aA»" but this latter 
finding cantiaf vitidte their fortner coifcluftdny « that he 
«« did then and ther^ encourage and abet/* 

It is dbjeAedy that this is ndt the ivhole of tivhat they 
find, for they find futther, '^ that he did no aEl with his 
<^ own hands or perfon for chat purpofe, othef wife tha!% 
<^ as aforefaid." And it is-trire^ that they have fa goiid 
on and added this further finding. But it is alfo as true 
that diey have found, <* that he was then sind diete pre-^ 
•* fent, and did then and there encourage and ^bet the 
<< faid perfons Uilknown, in beginning to demoli(h and 
^ pull down the -faid dwelling hottfe, or then and there * 
^ (houting and ufing expreiTiQtis to incite the- faid per^ 
" fons unknown fo to do/* 

The jury havse exprefsly' found, that he encouraged 
aiid abutted the oiitsndei^s, in doing the criminal a3 men-* 
tioned in the Indi6tmmt t they ha^ tound how he en« 
couraged and abeeted cbem : and lyave ' fpeeified the par* 
ticular circttbtiftancesp of his doing fo, and thefe citeum- 
ftances amount to evidence of it : they are in point of 
law evidencc'fufficient to prove: ««^ that he did encourage 
•^ and abet them;'' 

Therefore Tiicre' lieis no objeftioti m ^oint of form to 
the fpecial verdift; . • - . 

- Hie was prefent encouraging and abetting perfons sn-^ 
IsidEwn, to die number of one hundred and more, with 
force and arms unlawfully, riotouily^ and tumaltuoufly^ 
afiembkd together^ to the diihiiibance of the public peace, 
in £etotiiou% with fdrssre and force, unlawfully^ and with 
force beginning to demolifh and puU down a dwelling 
koule ; and therefore he is a principal in. the fecand degree. 
4 Burr, 2073, ta 2084* 
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Aiders and abettors in an illegal z€t are not an(Wera« 
ble for a homicide, unlefs it appears upon evidence to the 
JDrji or by fa As ftated to the, court in a fpecial verdi£^| 
that the homicide was committed in purfuance of an 
illegal z&j and in that cafe they are principals in the fe- 
cond degree. 

As in the KiNGt;. Plummer, Hilary^ 13 JFilL 3. B. R, 
Special verdift. The cafe was one of a "party of fmug- 
glers being purfued by officers, fired off his fufee and 
killed one of his own gang. Queftion, Was this murder? 

Holt, C. J. Suppofe it had been found bv the jury, 
that the man who difcharged the fufee did it of ma- 
lice prepenfe, and thereby one of his own gang is killed, 
it could not afie£t any of the reft, for though they are 
all engaged in an unlawful a£i, and that by the a£t of 
one' a man is killed, it will be murder in the other, though 
he has done nothing, yet his being originally engaged in 
the unlawful a£t it makes him guilty of murder. But 
this has feveral qualifications. 

Firfly to make one an abettor in fuch a cafe it is ne- 
ceflary he ihould know of the malicious defign ; that is . 
diat it was unlawful, for if he be ignorant of the defign, 
though he be engaged in the unlawful a£t, foreign from 
the defign, he (hall not be guilty of murder : for it would 
be hard to make a man an abettor to a collateral a£l, to 
the malice whereof he was no way privy. Hale^ Tit*- 
Muf\pL 1 01. Crompt. 22* 

He then quoted a cafe which happened upon evidence* 
Old'Baileyy December^ 1664. The fecretary of ftatc 
made his warrant to apprehend fufpe£ted perfons, di- 
rected to the meflcngers. The meffengers having notice 
of their being in a houfe, took feveral foldiers with them 
to apprehend the perfons, but took no civil officer, nei- 
ther did they make any demand to have the door opien, 
as they ougnt by law to do, but broke open the door, 
when fome of the foldiers fell a plundering and dole 
away fome goods. The queftion was, whether this was 
felpoy in them all. That they were all ^engaged in an 
unlawful a£b is plain, for they could not juftify breaking 
a man's houfe without making demand firft, and in that 
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cafe all thofe who were not privy to the ftealing were 
accfuitted, notwithdariding their being engaged in one 
unlawful aft of breaking the door ; and the reafon was, 
becaufe they knew not of any fuch intent, but it was a 
chance opportunity ol^ ilealing. 1 2 Mod. 62^, 629, 630. 
1 Kieiw. 109. S. C Kielw. 66y 6"]. i Mod. 161 j. 
Anonymous. 

So in the King, v. Hodgson, and others, Old-Bailey^ 
1730. Thi^ was a fpedal verdifl,. found on an indiu- 
ment for murder^ to the following effeft. 

The prifoners, together with feveral others, were hired 
by one O. S. to afflft him in carrying away' his houihold 
furniture, in order to avoid its being diilrained for. rent. 
They accordingly afTembled fot this purpofe, armed with 
bludgeons and other ofFenfive weapons. The landlord of 
the houfe, accompanied on his part by another fet of 
men, canle to prevent the removal of the goods, and a 
violent affray enfued. The conftable was called in and 
he produced his authority, but could hot induce them to 
difperfe. While they were fighting in the ftreet, one ef 
the company, to the jurors unknown, killed a boy who 
was (landing at his father's door looking on, but totally 
unconcerned in the affray. 

The queftion was, whether thofe fafts amounted to 
evidence of wilful murder in all. 

The point was fubmitted to the judges in the fliape 
of a refcrved cafe. 

The two CHIEF JUSTICES were of opinion, that the 
evidence amounted to murder in all the company, becaufe 
they were all engaged in an unlawful aft, by proceeding 
in an afFray after' the conftable had interpofed and com- 
manded them to keep the peace, efpecially as the man- 
ner in which they originally alTembled, viz^. with ofFen- 
five weapons and in a riotous manner, was contrary to 
law, though the purpofe for which they affembled, wz. 
to carry awajj: the goods was juftifiable, and to fhew that 
where divers go to commit a dijfeifmy and one of them 
kill a man, the reft, are principal felons, they cited Stamf. 
17, 40. Fitzherb* Cor* 350. Crompt, 244. jinte^ 
Rule I. 

But 
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But the majority of the judges held, that as the boy 
Was found to be unconcerned in the affray, hi? haying 
been killed by one of the company could not HffcA the 
reft, for the homicide* did not happen in profccution of. 
the illegal a£b, and therefore the peribns, though cop- 
flruftively prefent, could not be faid to be aidmg and 
abetting the death of one who was totally unconcerned 
in thedefign for which the parties had aflfenibled.- Vide 
the finUcedeht authorities in this chapter ^ ana f^ety: 70. 

And they cited P/«mm«^k cafe. 12 Mdd.dig. And 
two cafes before Holt, C. J. the one 7ii Herefordy the 
other at Sarum affizes^ both of which are mentioned by 

•^S^^^* 353- -^«^^S37- * : • 

And in the King v. Brothwicke, and others. Trinity^ 

9 Geo, 3. B. R. It was held, that on an indidment for 
inurder; if the jury find a fpecial veirdift,' it is neceflary 
in brder to affeft principals in the fecond degree, to ftate 
cither ^rfl, that they were afhially prefent •,^ or fecdndly, 
fome afts done by them at the very time, which una- 
voidably fhew that they were prefent; ox thirdly, thjtt 
they were of the fame party, on the fame purfuits, and 
under the fame engagements and expefltations of mutual 
defence and fupport, with the perfon who 4id the f^fk. 
DougL 20^. Iri/b edit. 70%, 
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Hov^ Jar the DoBrine refpeBing Variance cjffed; (i$ 
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Iftule tije iix&. ^^ 

WHEREVER zyarmnc^ l>etween an ip^iciflj^Qhtpr 
appeal, and the evidience brought to fupppr^^ theip ja^ ma- 
terial or immaterial in refpeft tp tjie frinqpal^^ it wiU be 
material or immaterial in refpc^k.to the^^y^ory* /iHavjl^. 
p. C. 46. ... 

.3 « 2 Therefqre 



540 

. Therefore if A. B. and C be indified for the murder 
of D. and it is laid in the indictment that A. gave him 
the ftroke whereof he died, and that B. and C. were 
trefenUsj auxUiantes it abetfanteSf though upon the m« 
4ence it appears that B. alone gave the ftroke whereof he 
died, and that A. and C. were prefenUst is^c. it maintains 
the indidment. Maclally, 9 Co. 65. Cro. Jac. 279. 
4ffte i%%. % Hale P. C. 292. 

If A- and B. be indicted for the murder of C. and 
Upon the evidfnce it appears that A. committed the hGt^ 
and, B* was mt prefent, but was acceflary before the fad, 
hj e)E»mipanding it} B. ihatl be difcharged. 26 Hen. 5. 
t Hale P, C. 292. 

If A. and' B* be indi£ted as principals, and B. is in- 
di£^ed as acceifary, and C. is indi£ted as acceflary to 
both after the fad^ done, A. and C. are convi&ed^ of 
only A. is convi£ked, and upon the evidence it appears he 
was only accefiary to A. it maintains the indi£tment* 
XorJ Sanchar^s ca, 9 Co. 119. Ante t 2 Hali P. C« 

l^ule tie j^eront. 

It is fettled at this day, though there were anciently 
fome opinions to the contrary, that if an indidmerit or 
appeal againft A. B. and C* for the death of D. charge 
A* as giving the inortal blow, and B\ and C. as b^ing 
prefent procuring and abetting, and the evidence prove 
that B* and C. gave the bfo^, ^nd that A. was only prefent 
procuring and abetting, yet it maintains the indi^ment, 
he^k M the Judgment of Bw, tfie ad of dfiy df tliem 
is the a£l of all. 2 Hawk, P^ C. ra. 46. and ca. 29.* fee. 
y. to the fame point. Alfo ca. 23. fee. 76/ i Hawk. 
P. C ca. 32. fee. 6. ed. }i. fkc, jt* 50. ea. 34. fee. 7. ca. 
ii' fee, 8 J. ca. 41. fee. 6. Giib^ Evid. by Left 860* 
imSa^iti: i^to. 6^. hro. Ap^l 8$ Cttront. i tMf 
P}]^. 43»7, 43$.' PUnbd. Cchtm. 98. a. 

TKfe King 'O. WajLLis, aM others, Oli^Bailey fejjtons^ 
t)ffdihr*j 763, iWs determined on the above rule. Indid'* 
ment againft A. for the murder of John Cooper; and alfo 
iq^inft ^. C* P^ and Ejt a^ perions prefent, ailifting, 

aiding 
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aiding and.abetting A. therein. A* being arraigned ufpofi 
this indi£kment, pleaded not guilty, and upon tvidena 
ic appeared that the perfon (lain was a conftable, and td 
the execution of his office, with divers other eonftaMes^ 
in May^Fuir* That A* the pinner, firft drew his (word; 
and with divers others, to the amount of fifty perfons, fell 
upon the conftables. That this affray continued an hour 
after until in the end one of the conftables, viz. the faid 
John Cooper, was flain ; but by whofe hand it did not 
appear. It alfo appeared that ji. had been acquitted. 

£t per Holt, C. J. Firfi, Though the indiftmeni 
be againft the prifoner for aiding, aflifting, and abetting 
A. who wa(s acquitted; yet the ihdiftment and trial pt 
thia prifoner i& well enough; for who actually did the 
murder is not material; the matter Is that a murdei^ 
was comniitted, and the other is but a. circumftance, 
and all are principals in this cafe ; therefore if a murder 
be proved, it is well enough. 

Secondly f if a man begins a riot, as in this cafe, and 
the fame riot continue, and an officefr is killtd, he that 
began the riot as the prifoner did, is a principal mur- 
derer, though he did not do the fa£l. i Saik. 334^ 

335- 

So in BAN$dK v. Offley. This was an appeal of 

murder tried in CambHdgejhire againft three perfons, and 

the count was, that OJky did a^ault the hufband of the 

appellant, and wounded him in Huntingdon/hire, of which 

wound he did languiih and die in CamBridge/hire, and 

that Lippou and Martin were aflifting. 

The JURY found a fpecial verdi^, in which the fa£E 
appeared to be that Xi^(?;i gave the wound, and that 
Mc^rtin and Offiey were affifting. 

The firft exception to this verdid: was, that the count 
aiid the matter therein muft be certain, and fo llkewife 
muftthe verdid^, other wife no judgment can be gived ; 
but here the verdiCt finding that another perfon gave the 
ftroke, and not that perfon againft whom the appellants 
bad declared it is diredly againft her own (hewing. But, 

The COURT aniwered to this exception, that it was of 
no force, and that fame objedion may be made to an 
mdiflment ; whereas in an indi&ment, if one gives the 

ftrdke. 
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ftroke^ and another is abetting, they are both princi-r 
paUy:and equally guilty ^ and an indi^ment ought to 
be as certain as a count in an appeal. 3 Mod. Rep, lai. 
Cafis Temp, An. 70. Vide WUfon v. Law, i lord Raym. 
21, 12 ; and tie King v, Brothwich, Dougl, 210. Ante 



Rule t!)e Cbfrn. 

If one be indicted as acceflary to two, and upon m-* 
dence appear to have been accefTory to one of them only, 
yet he (hall be found guilty. 2 Hawk, P, C ca, 4^, 
Vide alfifanu hooky ca, 2^. fee 46, 47 • 2 Hale^ P, C, 292. 
40 A/^z, 25 Coron. 263. 7 iii?;/. 4. 36. i. 

As in lord Sanchar's cafe, Trin. 10 J^^r. i. The 
fame rule is laid down in thefe words; Indictments 
which concern the (ife of men ought to be framed as 
near the truth as may et eo potinsy becaufe they are to be 
found by the oath of the grand inqueft, which finding 
is called verdiBum quafi diflum verit^tis^ ^nd yet it wa j 
refolved, that if one is indidted as acccffary to two, 
and he is found acceifary to one, th^ verdifl \s good. 
y Co, 1 19. 2 In/t, 183. I Hafe^ P. C, 624. 

But it is holden by fir Edward Coke, that if an ap- 
peal be brought againfl: two as principals, ahd.againft 
another as acceflary to one of them, and one of thofq 
charged as principals be found not guilty, the acceflary 
\s difcharged ; far which he gives thi§ reafoni that be- 
caufe the plaintiff made him accefTary to two, he cannot 
be found accefTary to one. 2 Infi, 183. 

JIawkins obferves, that no authority is cited for the 
maintenance of this opinion, neither doth it feem eafy 
%o reconcile it with the refolution above mentioned iii 
lord Sapchar^s cafe, urtlefs the rules of evidence on. ai^ 
appeal differ from thofe on an indiftment which they do 
iiot as to other variances. 2 Hawk, P, C, ca, 46, Fide 
in the fame ca, fee, 32, 34, 37, 38, 39. quihus vtrga ereBu^ 
adfi^ et emtffio feminis ex quodam defeBu dej^t* 
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CHAPTER XII. 

V 

Of Evidence to fupport an IndiSlment for high treaforii cu 
fat, 25 Edw, 'i^. fat. ^. ca> a. and the fatutes agmnfi 
Coining. . 

fiule tbe jpirtt. 

EVERY fpecics of evidence which the tdmnion tavt 
allows to be received on profecutions for felonies is ad- 
miffible againil and for prifoners charged with high trea- 
fon, but in England there are many exceptions by ftatute. 
Vide r/jr.. 5. Ante \^. ca. 6. Ante 37. Ca. 16. i6o. 
Confpiracy^ ca. . and for particular points vide the Index. 

fiule tie Second* 

On an indiftment for compaffing and imagining the 

death of the king, words being the moft natural way of 

expreffing the imagination of the heart, are confidered 

as evidence of fuch imagination, i Hawk. P. C. ca. 1 7, 

fec^^. Fof. 202, 203. 

Therefore commands and perfuafions to commit trea- 
fon are evidence to convifl: the party commanding and 
perfuading ; for by fuch means he would be acceffary to 
a felony, and it is an uncontro verted rule, that whatever 
fails will make a man acceffary in felony will make bim 
principal in treafoii, and yet he does a£l but by words. 
i Hawk* P. C. ' ca. 1 7. fee. 39. 

There is a plain diftinftion between overt-aBs and evi" 
dence. Overt-afts do undoubtedly difcover the man's in- 
' tentions, but they are not to be confidered merely as 
matter of evidence y but as the means made.ufe of to effeBuate 
the purpofes of the heart. With regard to homicide, while 
the rule voluntas pro faBo prevailed, the overt-afts of 
compaffing were fa confidered. And though in the cafe 
of the king overt-a£ls of lefs malignity and having a 
more remote tendency to his deftru£lion, are, with great 
propriety, deemed treafonable ; yet ftill they are con- 
fidered 
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fidered as means to efFe^luate, not ^barely as evidence of 
the treafonable purpofe. Upon this principle words of 
advice or encouragement, and above all confultations for 
deftroying the king, very properly come under the notion 
of means made uje of for that purpofe» But loofe words 
not relative to h£ks are, at the word, no more than bare 
indications of the malignity of the heart* Ante 

On indiftment on 8 (5* 9 W7/A 3. ca. 26. enafted 
againft making or mending inftruments for coining. 
Every thing neceffary to (hew that the defendant is not 
within the exceptions muft be negatively averred ^ but 
it 18 not neceffary for the profecutor ftri£lly to prove 
ihefe negative fads, for it is incumbent on the defendant 
to prove the affirmative, i Hawk. P. C. 7 edit, loi. 
I Burr, 1 48. The King v. Maurice Jervis. 2 Bur, 1 03 7. 
Tie Kingw. Pemberton, Addington^s P, L* 149. 

fiule tbe ^ourtf). 

To convift a prifoner on the above ftatutCi it muft 
appear in evidence that the counterfeit, money found in 
his cuftody was paffable, and that the prifoner was pof* 
feffed of all the implements and ingredients neceflary to 
make fuch counterfeit money. 

As in the Kiif^G, v, Harris and Mimion, determined 
at Serjeant's Inn-Hall by the judges, Hilary^ 1776, on 
a cafe referved by Ashurst, J. at the preceding feiEohs> 
Old Bailey. 

It was an indictment of two counts for high treafon 
in counterfeiting the coin. The firft was framed upon 
Jlat, 25 Edw, 3* ca, 2, and charged the prifoners with 
having << coined and counterfeited one piece of the money 
« of this realm called a (hilling.** The fecond was 
founded on^0/. 8 {Si'9 Will, 3. and charged them with 
having <* coined one piece of faife, feigned 1 and counter- 
<^ feit money and coin to the likenefs and fimilitude of 
<< the good, legal, and current money and filver coin 
<< of this realm called a (hillingi againft the duty of their 
«< allegiance,** &c. 

The 
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The evidfeiice was— that when the prifoners wete ap* 
prehcnded. Minion was fitting by the fire, and Harrtjf 
had a fciflars and nietal in his hand, which he was clip- 
)>ing irito &ip$ more than dn inch broad. Ther^ was a 
crucible on the fire and metal melting In itj fcales and 
weights, and gold and filver lying by them ; as alfo 
flafks and moulds, and pieces of bafe ntetal, which ap- 
|ieared to have been cail in the moulds, the impreffion 
Upon theni exa£lly refembling that on ox^ie of the gocid 
{hillings which lay near them. But iio piece of bafe 
tnetal found was in fuch a ftate as to make it pajfable. - 

AsHURS T, J. Thought th6 firft count in this irtdift- 
merit new and fingular \ and it wfis now introduced for 
the firft time. . In two recent . inftahces wh^re the ifi- 
diftment confifted of 6he count only fiin|lar to the (e- 
cond in the prefent iridiftmerit, thfe jury, upon evidence 
like the prefent, had been dire£):ed to acquit thd pri- 
foners. In his idea> the difFetent formation of the in- 
diftment could not vary the offence, arid he diredled the 
jury to acquit the prifoner. 

The jury fouhil the yn^TitH guilt) oh the firft, but 
Acquitted them on the fecond. The queftion fubmitted 
to the judges was, wfaethidr qdder thefe circumftances 
the convidlioa was proper^ ajid they were Unanimoufly 
XA opinion that it was 'not. ' Liach\ Cr^Ca. 3 edit. 163. 

Mvidehce oi making a round blank, like thie fmooth 

ihiilings in circulation, the original impreffion of which 

has been effaced by wear, will fupport an indidhnent 

charging that the prifoner, one piece of falfe, feigned, 

* aild Cojixltetfeit ifloQey and coin to' the likdnefs and fimi'- 

,liti]|i6 .to fihe good, legal, and cmrr^nt ^cQin of (his realitt> 

ycaUed a fliilling, falfely and deceitfully, felc^nioufly and 

'Ofiiteroufly dia forge, counterfeit, arid coit), &c. ^ 

i So ruied in the King, v. Samuel Wib^oif, Oli-Bmli^ 

fefftonSii'jt'^^, by Eyre, -B. and the pijfoner was convid- 

•<d and isxecutedi Leact, Cr. Ca^ 'xtdit. ^^XOr^MS. 

4 A Itule 
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But eirid^ce of forging the i'mpreffion of the carrtfit 
'coin on a piece of metal fo irregularlj, that it will not 
pafs in currency^ will not fupport an indiflment for 
high treefon : for the crime is incomplete* 

So ruled in the King» v, Vaklet, by the judges on 
a queftion rcferved s^t York qfflzeSf 17711 by Gould, J. 
2 £Iack/. J^ep. 682. Leacb. Cr. Ca. 3 edit. 89. 5. C. 

Utile tf)t j6ebetit|j. 

A convI£tion of high treafon may be upon the evi- 
dence of one witnefs in all cafes where there is ho 
corruption of blood. Vide the Ukf/lrations of tbu ruUm 
Ante 35. 



CHAPTER Xm. 



Cf Moliee. 

THE Tegal dodirine of malice contains the prelim!^ 
nary rules x>n which every queftion arifing from homi« 
cide is decided ; they have been laid down by FofUr with 
his ufual perfpicuity and judgment, and are now uni* 
verfally, received by the judges of the land as autho- 
rities. * ! 

Irtute tl)e Jpjcft* 

'In every charge of murder, the faA of killiflg *bein|^ 
firft proved, all the circumftances of accident, nedsfity, 
'or infirmity are to be proved by the prifonerj unlefs the^ 
arife out of the evidence produced agatnft him : for dib 
'law preAimeth the fad: to be founded in malice until 
\ihc contrary appcareth. Foff. ^56. 

And right it is the hw fliould (b prefume. The 
defendafit in this inftant ftandeth juft upon the fwasc 

foot 
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foot that erory other defendant doth ( and the matters 
tending to juftifj) excufe^ or alleviate muft appear in evt^ 
denceh&iort he can avail himfelf of them. Aid. i Hak^ 
P. C. Jrcm^^i to 454. 

In everv cafe where the point turneth upon the quef- 
tion whether the homicide was committed wilfullyi or 
malicioufly, or under circumftances juftifying, excufing^ 
or alleviating the matter offaQ \ that is to fay, whether 
the fa£ls alledged by way of juftificatipn, excufe, or al- 
leviation ivr^ trtiiy is the proper and only province of the 
jury. Foji.. 257. 

But whether, upon a fuppolition of the truth of the 
fadts, fuch homicide be juftified, excufed^ or alleviated 
muft be fubmitted to the judgment of the court \ for the . 
conftrudion the law putteth upon the fads ftate^i and 
agreed or found by a jury is, in this cafe, as in all other 
cafesi undoubtedly the proper province of the court. 
Ihid. 

As in the King t;. Major Johh Onebt, indt£ted for the 
murder of WilltQm Gower^ cfq. Old^Baify. Raymond, J. 
after argument on a fpecial verdi£l removed into Banco 
Reg, 13 G^o. I. ^ I Geo. 2. laid down this propofition, 
to which all the judges agreed, that the court are judges 
of the malice and not the jury ; and that the court are 
alfo judges of the faft found by the jurv, whether if the 
quarrel was fudden, there was time for the paffion to 
cool, or whether the aft was deliberate or not. 9 St. Tr. 
2 LordRaym. 1493. 2 Strange^ yy^* 

Foster fays, in cafes of doubt and real difficulty, it 
is commonly recommended to the jury to ftate fads and 
circumftances in a fpecial verdid ; but where the law is 
clear, the jury under the direftion of the court, in point 
of law, matters of fad being ftill left to their determi* 
nation, may, and if they are well advifed, will always 
find a general verdid conformable to fuch diredion. 

4 A 2 M 
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Ad quefiionem juris nott rej^ondent juratory. Fojlery 257. 
%be King y. Majcr Onebj^ above cited. 

iSuIe tbe jpourtl}. 

Malice defined. — ^Whcn the law makcth ufe of the 
term malicf aforethought^ as defcriptive of the ^rlmc of 
murder, it is not to be undcrftood in the modern ufe of 
the word, a principle of malevolence to particulars \ for the 
law by the t^im malice^ in this inftancc, meaneth, that 
the fa£); hath been attended with fuch circumftances as^ 
^r? the ordinary fymptoms of a \^icked, depraved, ma- 
lignant fpirit, ' Fo/f. 256. 

In the cafe of an appeal of death, which was anttentlf 
the ordinary method of profecution, the term tnalice is 
not made ufe of as defcriptive of the offence of murder, 
in cpntradiitinf^ion to fimple felonious hpmi^iid^. The 
precedents charge that the hO: was doqe; nequitnr in 
Jeloni4, wl^ch fully tafeeth in the legal fepfe of the word 
malice. The words per malitiam and malitiosc our oldeft 
•^riters do indeed frequently ufe in fqme other cafes, and 
they conftantly mean an aflion flowing from a wicked 
and corrupt motive, a thing done malo animo^ mala con^ 
fcientidy as they exprefs themfclve». Fofl. 256. 

The method of proceeding in antient times in a cafcr 
of robbery or larceny, where the ftolen goods were 
found, upon the defendant, was, that if he alledged that 
)ie bought them of another, whom he named and vouchr 
cd to warranty, the vouchee, if he appeared and en- 
tered into warranty, was \o (land in the place of the 
defendant pro bono et malo* De coron^, ca, 3^, fee. 7. 
^. BraBon faith, intra quondoque in defenfionem et nvarran^ 
turn aliquis malitiosi et psrfraudenk et per mercedem^ ftcut 
campio conduEiitius* Lib, %• ca^ ^9, fie* 9y $« 

Fleta^ on the fame fubjefb, after ftating the cafe of 
the hired champion in Bra^ofi^s wprd^, pi^tteth another 
iimilar to it. A perfpn in holy orderf entereth irito war- 
ranty for hire, but refufeth to take his trial before lay 
{*udges, propter privilegiu^m dericale. In this cafe, faith 
le, the warranty availeth nothing. " Et clericus gaoU 
' pro malitid committetur et redimatur" 
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The le^Jlature hath Kkewife frequentljr ufcd the terms 
malice and malicioujly in the fame general fenfe^ as de* 
noting a wicked purpofe and incorrigible difpofition* 
Fojf. 257. 

The ftatute de Mafrfa^ortbus in parcis rcciteth, that 
thofe trefpaffers did frequently refufe to yield them-* 
fclves to juftice ; " Immo-malitiam fuam e^equendo it am» 
tinuandof^ did fly or ftand upon their defence^ Stat 
21 Edw. \, JiaU a. 

And 4^5 PhlUp iff Marjy ca. 4. cnaQieth, <« that 
«« every perfon that (hall tnalicioujly command, hire, or 
^* counfel any perfon to do any robbery, and being ar- 
«* raigned, (hall ftand mute, of maliceJ* The word in both 
part of the aft plainly importeth a wicked, per verfe, and 
incorrigible difpofitionl Fo/t, 257, ' 

tn the fame latitude are the words malice aforethought ^ 
to be underilood in the (latutes which ouft clergy in the 
jCafe of wilful murder. The Malus animus^ which is to 
be collefted from all the circumftances, is what bringeth 
the offence within the denomination of wilful malicious 
murder : whatever might be the immediate motive to it, 
whether it be done as the old writers exprefs themfelves, 
^* Ira vel odio^ vel cattfa Lucriy^ or from any other wicked 
or mifchievous intention. Fojl. 257. 

And moft, if not all the cafes ranged under the 
head of implied malice^ will turn upon this (ingle point, 
that the faft hath been attended with fuch circumftances 
as to ^arry with them the plain inclinations of an heart 
regardlefs of focial duty and fatally bent upqn mifchief, 
FoJl. 257. 

For example — In the Queen v, Mawgridge, 5 Ann^ 
B. R, malice was thus defined. Some have been led into 
a miftake by not well confidering what the paffion of 
malice is; they have conftrued it to be a rancour of 
mind lodged in the perfon killing, for fomc confider- 
able time before the commifljon of the fafts, which is a 
miftake arifing from not diftinguiihing between hatred 
and malice, Envy^ hatred^ and malice are three diftinft 
paiFions of the mind. ift. JEm;;^ properly is a repining 
pr being grieved at the happinefs and profperity of ano^ 
fher, Invidus fflterius rebus macrefcit opimis, 2d. Hatred^ 

V^hich 
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which is odium^ is as Tully faith, Ira invHiraia', a ranc6ar 
fixed and fettled in the mind of one towards another^ 
which admits of feveral degrees. It may arrive at fa high 
a degree, and may carry a man fo far as to wi(h the hurt 
of htm, though not to perpetrate it himfelf. 3d. Malice U 
a delign formed of doing mifchicf to another, cum quis 
daia ^ra male agtiy he that defigns and ufeth the means 
to do ill, is malicious. % Inft* 42. 

By^at. 5 Hen. /^. if any one out of malice prepcnfed 
iha]) cut out the tongue or put out the eye of another, 
he- ihall incur the pain of felony. If one doth fuch a 
mifchief of a fudden, that is, malice prepenfed; for^ 
faith Coie^ if it be voluntarily, the laiu will imply malice^ 
Kelyng. 126. Hok. 484. oee alfo Holhwafs cafe, Cro* 
Cfltr. 131. TF. Jones, igS. iHale^ P.Cr. 4^4, Palm.gSs* 

The definition of malice implied is, where it is not ex* 
prefs in the nature of the zSt ; as where a man kills an 
officer that had authority to arreft his perfon : the perfon 
who kills him in defence of himfelf from the arrefl:, is 
guilty of murder, becaufe the malice is implied \ iox pro- 
perly and naturally it was not malice, for his deHgn was 
only to defend himfelf from the arreft. Ibid* Vide thij 
point illufirated. Ante 4%^ to 4^1. 

In the KiKG, v. Oneby, Trinity, 13 Geo. I. and Geo. 2, 
B^ R* the fame do£lrine is laid down. The court 
' there faid^ without entering into a nice ezaminatioh of 
the feveral definitions or defcriptions of murder as they 
are found in the old law-books, as BraBon, Briton, and 
Fleta, where the wickednefs of the a£): is aggravated by 
circumftances of feccecy or treachery, murder has been 
long fince fettled to be the voluntary hilling a perfon of 
malice prepenfe, and that, whether it was done fecretly or 
publicly. Staundf. PI. Cr. 18. b. 3. Injl. 54. 9 S/. Sir. 19, 
lL9rd Raym. 1493. 2 S/r». 773. 

But then it muft be confidered what the word malice 
ill fuch cafe imports^ In common acceptation malice is 
Ibok to be a fettled anger (which requires fome length of 
time) in one perfon againft another, and a defire of re- 
venge 5 but in the legal acceptation it imports a wickcd- 
Tkti$, which includes circumftances attending an a£l, that 
cuts off all excufe. 

By 
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By ^5 Hen. 8, ca. 33, for taking away clefgjr, it id 
ena^ed) that every perfon who ihall be indi£):ed of the 
crimes therein mentioned and therevipon arraigned and 
ftand mute of malice or frowardnefs of mind, ihall lofe 
the benefit of his clergy. Now in that cafe malice can 
never be underftood in its vulgar fenfe ; for the party 
cannot be thought to ftand mute out of a fettled anger ^ , 
or defire of revenge, but only to fave himfelf ; and 
therefore fuch ftanding mute and refuiing to fubmit to 
the courfe of juftice, is faid to be done wickedly, that 
is, without any manner of excufe, ar out of froward-* 
nefs of mind. 

This malice is an eiTential ingredient to make the 
killing a perfon murder, and mull be either implied or ^jv- 
prejfeds and this implied malice is collefted either from 
the manner of doing or from the perfon (lain, or the per* 
fon kilting. Hale. P,C. 45 1 . 

As to the firft, the manner of doing, or the nature of 
the a£kion, Firfiy wilfully poifoning ' any man implies 
malice. Secondly^ If a man doth an ^£t that apparent 
muft do harm, with ah intent to do harm, and death en* 
fucs, it will be murder. As if A. runs with a horfe 
ufed to ftrike, among a multitude of people, and the 
horfe kills a man, it will be murder, for the law im^ 
pKes malice from the nature of the aft. Thirdly^ killlfig 
a man without provocation is murdec Lord Marlefs eii. 
Keyling ^6. Keifsca. i Lord Raym* i^S. Comb. ^<i6. 
' ^ooleyU ca, 2 Li)rdRaym. 1 298. ' 

Iftule tit fift]). 

The law will imply malice from the nature of the ori- 
ginal aftion or iirft afTault, though blows pafs between 
the parties before the ftroke is given which occafions 
the death. Huggefs cafe^ Keyl. 62. Toole fs cafsy and 
Oneby^s cafe. 2 Lord Raym. 1^00,1^02. 1489. Ante • 

Malice exprefs being a defign formed for taking aWay 
another man's life, or of doing fome mifchief to- another, 

in 
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in the execution o( which dcfign death crffues i fnch 
death is murder, even where fuch defign is not formc^ 
againft any particular jplcrfom Lord Dacri s cafi. \ Hale's 
P. C. 465. Moor 86. 8av, 67. 2 Lord Raym. 1485. 
S. C. fjuith argumetits of eounfel. Sira, ^66, S. C. wit/^ tie 
evidence and indiiimettt. 9 &t. Tn 14. 2 Lord Raym* 
1584. Huggin's cqfe^ 

Sure tb'e .Selientfj* 

Wh^re an ii)diftment fets forth all the fpecial matt^t' 
in refpeft whereof the law implies malicej a varianoc 
between the indi£lmenr and evidence, as to the cirqum-^ 
ftances doth not hurt, fp that the fubftance of thd «iat- 
ter be found. 2 Hawk. P. C. ca, 46. 

As in Maclall^% cafe, Eaft. 9 Jac. i* The prifonet 
W2» indi£led for the murder of a ferjeant at mace, in 
Londotiy upon an arreft* It was fuppofed that the iheriff" 
bad made a precept to fuch ferjeant for (he arrei^ b^t 
upon the evidence it appeared that there was not any^ 
fuch precepty but that the ferjeant made the arreft ex 
^10 at the plaintifPs requeft .upon the entry of the 
plaint according tp the cuftom of the city. The court 
ruled the killing of the officer to be murder \ for the . 
•fubftance of the matter is, whether the defendant killed 
^an officer in the legal execution of his duty. 9 Co*6z^ 

Wide Ante 49s* 

Vide the foregoing rules in this chapter^, illujlrated in the 
ftext fuhfequent chapter on homicide* 



CHAPTER XIV. 



OF HOMICIDE. 



HOMICIDE, according to Fofer^s diftinaions is, tU 
tier occafioned by accident, which human prudence can- 
not fee or prevent, '.vulgarly called /"Aa^r^-iw^^^fy; or is 
fbonded in juilice, or in neceffity;^ or is ojiirinE to a 

fudden 
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bddcn iranfport of paflion^ which through the benignity 
of the law, is imputed to human infirmitv, and is, called 
tnanjlaughtex s or is fpunded^in /Tij/rVf, wnich conftiiuites 
inurder. Vide the loft antecedent chapter. 

By murder y at this day is under (lood/ the wilful killing 
of any fubjeS whatfpevcri through malice forethought 
y^hethcr the perfori flaln be a native or foreigner. Stamf 
L i* r. 10. 3 ////?. 47. 

Arid the indiftment of niurder effentian^ reqiiirejl 
thefe WOT ASyfiUnice bx malitid fud precogitati interfecit et 
murdrgvit: but the ihdiftment ,pf . fimple homicide is 
only felonice interfecit. i Hale P. C 450. . Vide i and 
5 rukj ca. Malice, Ante ^^6 ^ 547. 4 Blacif Comm. 194. 

/ ■ 

Rule tjje Jfirft. 

In order to. brifig the cafe within the ihcGlning of chpnci 
medley^ that is hbmicide occafioned by accident^ which 
numan prudence coula hot forefce or prevent, ,tber\t 
vm^'ht^kvidence to Ihew, tjiat the a^ upon which the 
death eiifu^d was lawful., Foft, 258. 

For, if the aft be unlanxfuly^ that is fnalum in fe^ the 
cafe wUl atiipunt tQ felony, either niu^der oir manilaugh- 
ter,. as the. circumftances. given in evidence may vary the 
nature of it; tf it he done in prosecution of a feloni- 
ous intention, it will be murder ;^ but if the intent went 
no further tliari to edmmit a bare trefpafsi manflaughtcr. 
Ibid, . 

. Fofer thiis illuft rates the ^bove j-ule; A. ihdciteth at 
the potiltry of B. and by accident killeth a man; if his 
intfntion^ W2S to Jf eat the poviltry, which nfiuft be eol- 
ie£ie4 f(ojri circiimftances (given in evidence) it will be 
inurder^ by reafon of that felonioiis intent; but if it 
wsis done wantonly and without that intention, it wilfbe 
Darciy manflaughtcr. F^er z^^i, Kelpie 117. j 
/«/?. 56.. \ 

But if the a£l be not malttm in fe^ but malum- prohiO* 
iutfi^ as fliopting at game, by a pcrfon.not qualified by 

4 B ftatute 
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ftafute to kee{) a guti^ or to ufe a gtin for tliat pijrpofe, 
the cafe of a pcrfon fo offending, will fall under the 
fame rule a$ that of i <]|ualiiied man, for the ftatutes 
prohibiting the deilrK£i:iotf Cft the game under certain pe^ 
nattiesy will not in a queftiott of this kind, enhance the 
accident beyond its inWnfic moment. F^er 259. 
t Hale 475. 

Rule* tie aCbirH^ 

Death enfuing from accidents hafppeniitg at fports and 
tecteationsy fuch recreations being innocent and allowable, 
faUs \(rithifi the rule of etcufeable homicide. Foft. 259* 

ta&t tie jpauttl)* 

If an. aftion tintatitrful in itfelf be done deliberateljr, 
and with intention of mifchief, ot greait bodily harm to 
particulars, or of mifchief indifcriminatelyj fall where it 
iFhay, and death enfue, againft or be(ide the original in- 
tention of the party, it will be murder. But if fuch an 
origitial intention doth not appear, which is matter of 
faBy and to be coUeftcd from circumllances (given in 
evidence) and the aft was done hcedlefsly an4 incauti- 
buily, it will be manflaughter, not accidental death ; 
becaufe the a£t upon which death cnfued was- unlawful. 

fojier 261. 

/ 

-mz ti)e ipifti). 

Where a Wow aimed at one perfon ItgKteth upon anoi- 
the^ and killeth himy this Is murder. F(fi. 261. 

As in the King t;. pLtTMMBR, Kent ajjizesy Summery 
it IVUL 3. Plummet f and feven others, oppofed the 
king's officers in the a£l of feizing wool* One of thofe 
perfons (hot off a fufee and killed one of his own 
party. 

The COURT held, In giving' judgment upon a fpecial 
verdifty that as the prifoner was upon an unlawful de- 
fign, if he had in purfuance thereof difcharged the 
fufeie againft any of th^ king's officers that came to rer> 

fift 
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fift him> in thic profeeution of that defign, and by acci^ 
dent had killed one of his own accomplices^ it would 
have been murder in him. As if a man out of malice 
to A. (hoots at him to kill him, but miiTes him and killa 
B. it is no lefs a murder than if he had killed the perfon 
intended, 12 Mod\. 627, Kefyng iii. Z>ord Raynu 
.1/5 8 1 . 9 St, Tr, 112. HiggMs cafe. Dyer 1 28. PA ^o. 
Cromp, 1 01. PL /^'jj^. ^Cq.%i^jignesGor^scqfe. D* 
Williams's cqfe^ cited in the ^4een r. MaVfgridge, K^lyftg 
i3i» i3t?' 9 S/. Tr. '61. 

So in the Queen v. Saunders, Hilary , 18 Eliz. The 
defendant intending to kill his wife gave h^ a poilbned 
apple, and (he being ignorant of the apple's being poi^ 
foned, gave it to a child, againft whom the prifonef 
never nieant any harm^ and againft . his will and perfuar 
(ion, and the child ^at it and died. This was rul<;d to 
be murder in him, but not in the wife, 2 Plowdf 
Com, 474, 

So in the King v. Aqnes Gore, Mich, 9 Jac, i . be-r 
fore Fleming, C. J. and Tanfield, C. B. The prir 
foner mixed poifon in ^n eleftuary, of which her hu£- 
band and her father, and another took part and fell 
fick. Martin^ the sappthecary, w^giiad made the elec- 
tuary,, on being queftioned about it, to clear himfelf 
took part of it and died. On this evidence a queftiou 
arofe, whether jignes Gore had committed murder ; an4 
the doub^ was, becaufe Martin^ of his own willf with-r 
out invitation or incitation or prpcurement of any, had 
not only eaten of the eleftuary, but had by ftirring it 
{6 incorporated the poifon with the eleftuary^ that it, 
w^s the occafion of his death. 

The JUDGES refolved, th^t the prifon^r was guilty o£ 
the murder of Martin^ .for the law conjoin^ the murr 
derous iptention of j4gnes in putting the poifon into tb^ 
cle£luary to kill her hufb^nd, with the event which 
thence enfued ; ^ia evetitus eji qui ex caufd feqwtur^ et 
dieuntur eventus quia epc catffis eveniunt, and the ftirring of 
the eledluary by Martin, without putting in the poifon 
by Agne^f could not have been the caufe of his death. 
9 Cg,Zlf I Hale P, C 50. JetihrC^ftt, 290, Cromp, 
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Ju/l. I'i^ph 24. 3 Inft..^i. Phivd. Com, 474, X Hawk^ 
P. C. ca. 31. fee. 3. I Hale P. C. 431, 436, 442, ^47 • 
"With the decifions in tlic abore cafes Fo/ler concurs : 
for, fays Jic, if from circiimft^nces it appears, that th|5 
injury intended to A. belt by poifon, blo>lr, of any other 
meanj of death, Y^uld have amounted to murder, fup- 
pofing him to liavc been killed by it^ it will amount tq 
the fame ofience, if B. tiappeneth to fall, by the fam^ 
means. For where the injury intended againft A, pro- 
ceeded from a wicked, murderous, or mifchievous mo- 
iive, the party is anfwerable for all the cpnfequences of 
the a£^ioii, if death enfueth from it, though it bad nbi 
its effed upo!n the perfon he intended to deftroy, ITi^ 
/n^y/rVf/xalreaciy explained, the heart regardlefs of focial 
duty, and deliberately bent upon mifchief, and' confe^ 
quently the* guilt of the party is j'uft ^he famie in the; 
one cafe' as in the other. But, if the blow intended 
iagainft A. and lighting on B. arofp from ^ fudden tran- 
fport of paflion, which in ca(^ A. had died by it, would 
have reduced the offence to mahflaughter, the fafl: will 
admit' of tlie fame alleviation if B. (hould happen to fall 
by It. 

From this it appears, that fuch circumftances a? abov<5 
ftated, cannot be legally nor juftly brought within thq 
rule of accidental deaths as they fometimes are, through 
the ignorance or lenity of juries* Foil. 26 j, 262. 

Rule t&e ^vi% 

It is xiot fufficient that the aft upon which death en« 
fueth be lawful or innocent, it muft be done in a propei 
manner, iand with due caution^ to prevent rnifchief. 

For exampie.-7-Parents, maftersi and other perfons, 
having authority in foro d<meJ{icoy may give reafohablc 
corrcdlion to thofe under their care j and if death enfue 
without their fault, it will be no^ more tHan accidental 
death. Foft. 262. Dalton's Juft. M (dxU 285. i Hale 

. C. 454. ^ ' ^' 

But if the correSion exceedeth the bounds of due 
moderation, either in the meafure of it, or in the inftrui 
ment made ufe of for that purpofe, it will be either 

murdev. 
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fnurder or manflaughter, according to the circumftanccs 
pf the cafe. : . '. 

If with'a cudgel or other thing not Jikely to kill, thougl^ 
;ntproper for the purpofe of correftion, manflaughter. 
If with a dangerous weapon likely to kill pr maim, due 
regard being always had to the age and ftrength of the 
party, murdered. Foji, 262. Comh, 408. \ Bale P. C* 
474. Kehfig 64, 1 3 3 , 1 3 4. 

As in the King v. John Grey, Old^Baitey fiff. OBor 
ferj 1666. The jury by a fpeci^l verdift found, thaf 
Jf^illiam GolJing, apprentice to the prifoner, haying nc- 
gleftcd bis buiinefs, was reprimanded by his mafter, who 
f^id if he would not ferve him, he Ihould ferve in Bride- 
well, -to which Goidjng replied, he had as good ferve in 
Bridewell as ferve him 5 whereupon Grey^ without other 
provocation, ftruck GolditJg with a bar of iron which he, 
pen had in' his hand, of which he died. 

The jUDqES were all of opinion, that this was murder : 
for correftion muft be by fuch things as are fit for cor- 
reftion, and not by inftruments a$ may probably kill. It 
is all one as ijF he had run him through the body 5 and in 
fuch cafes if death enfues, the law fhall judge it malice 
prepenfed ; and as in lord Morlefs cafe it is ruled, that 
"words are no provocation to leflen the offence from being 
murder, if one man .kill another upon ill words given to 
|lim, Kel^ngsz, 6s. 

* ' / » . ' * . 

r , • 

Sule t]be ^cfeentj). ^ 

, |n all cafes of homicide| occafioned by perfons fol- 
^5win?' their lawful occupations,' efpecially fuch from 
yvhence danger may proDably ante, it is/ incumbent on 
the defendant to fhew by eiiidenc^ thkt he has ufed all due 
caution, x'o/f, 202. 

■ For exampte.^Workmen throwing ftones, &c. from 
^ hoiife in the ordinary courfe of their biifinefs, by which 
a perfon underneath happened to be kille^!. If they look 
but and give timely warning before-hand to thoife below^ 
|t will be accidental death. If, without fuch caution, ijf 
will be at leaft mahjia^ghter. It was a lawfulaft, but 
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done in ;in improper manner. ,i H^le 472. Fo/L 261^ 
1162. 

In thjC King v. Hull, Old-^aikv Ml January, 1664* 
The preceding poin<$ are illuftratea : but it U there al£o 
holden, chat there is a great dlfFerence where the houfe 
ftands a diftance from the highway, and the doing the 
fame aft in jjie ftrects of Lcmdon ; in the firft cafe where 
proper catitien is given, the death will be but fnifadven^ 
ture ; but in Londofi it would be manjlaughtery becaufe 
there is a continual concourfe of people pafling up and 
4own the (Ireets \ and therefore the caRing down any 
fuch thing from a houfe, is like the cafe where a man 
Shoots an i^r^pw or a gun intp a market-place full of peot^ 
pk, if any one be killed, it is manflaughter, becaufe, ia 
common ^prefumption, his intention was to do mifjphief. 
. So a pcrfon driving a cart or other carriage happenctk 
to kill. \i he faw, or had any timely notice 'of the mif- 
chicf likely to enfue, and yet drove on, it will be i^^rirr^ 
for it was wilfully and deliberately done. If he might 
^ave feen the danger, but did i^ot look before him, it 
will be manflaughter, for want of due circumfpeftion. 
But if the accident happened in fuch a manner that no 
want of due ^are could be imputed to the driver, it will 
be accidpntflf dcfith^ and tjic 4riyer will be excufed. Kelyng 
40. 

The King v. Rampton, Old-Bailey, , January fejjl 
1664, is in point. The defendant found a piiiol in the 
ftreet, which he had reafon to believe w^is not loaded, 
iaving tried it ijfnth this rammer, -he carried it home and 
ihi^wed it to his wife, and (he ftanding before him, \^ 
pulled up the cock and touched the trigger \ the piftol 
went off and killed the woman* This was ruled map* 
daughter. Kelyng 4^1, 

Foster obfcryes, that chief jufticcHoLT isdiflatisfied 
with this determin;ation ^ and admitting it to be (IriAly 
kgal it ivas fummfim juf, ^nd adds, that the rule of law 
touching the confequenjse pf tajsing or not taking du<r 
precaution, dpih not feem to be fi^^ciently tempered 
with mercy. The cafe of Bramfton, he thinks not 
fix\St\j legale for the law in thefe cafes doth pot requires 
the utm^ caution tliat can be ujed, \x, is f^fficient that % 
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feafonaBIe precaution, what id ujual ancT ordinary in fndk 
cafes^ be taken. Fojler 264. 

If the ofifeer of juftice who is to execute fentence of 

death on a malefadtor, on his own head and without 

warrant, or the colotir of authority varieth fronm the 

judgment, he is guilty of murder. Vide i HaU -P. C. 

'from 496 to 502. Fojier 267. 

For he wilfully and deliber^itely afteth in defiance of 
law, and in fo doing, fheddeth the blood of a, man> 
whofe perfon, until execution is done upon him in due 
courfe of juftice, is equally under the proteftton of the 
law with every other fubjeft. Foji. 2^7, 26 &• j i/j/f. 
S?, 211. 

tSufe ^ jaintSb, 

Where perfons having authority to arreft or imprifon,.* 
ufing the proper means for that purpofe, are reiHle,d m 
fo doing, and the party making refiftance Is killed in the 
ftruggle, evidence of fuch refiftance juftifies the ^homi- 
cide. Fo/i. 270. Vide Ante 485, ta thir point. 

Blit if the pavty having authority to arreft or rmprifofr 
in a cafe criminal or civil, ufing the proper means, hap* 
peneth to be killed, itwill be murder in all againft whom 
there is evidence of having taken a part in fixoh .refiftance/ 
for it is homicide committed in defpice of the juftice of 
the kingdom. Fofl. 270. 3 bifi. 564 itM. Repi 189.' 
AfOe 485. 

Rule ti)t ^lebetltt)* 

Evidence oP Sight in drd^ to avoid an arreft in a^ 
ciWl proceeding, and iikewife in feme cafes of a crl«» 
miaal nature, will not juflufy the defendant } but the. 
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koihlcidc will, notwithftanding the flight, be tn\irdcr^6f 
nianflau^ter, as the cifcumftances may vary. Fc/ier 
^71. I Hale P. C. 4^1. 

For cxatnp>e.— If the officer m the heat 6f tlic pur- 
fuit, and merely in 6rdcr td overtake the defendant/ 
ftould trip up hi* heels, ox give him a* ftrokcpf an ordU 
Bary cudgel, or other weapop not likely to kill/ 
and death fhould unhappily en fue, this \vill amount to 
BO more than nianjlaughter i if, in fome cafes, even to that 
offence; hut had he made ufe of a deadly weapon, it 
would have amounted to murder. In the fifft place Ac 
blood was heated in the purfuit of a lawful prey, ancfr 
no fignal mifchief was intended. In the fecond tliero' 
would be evidence of malice^ whic^ determines the na«? 
ture of the offence* F^er 27 1< 

l^wit tie iteelftjb* 

Th^ fame rule holds in the caft of a breach of i{i€ 
peace^ or any other mifdcmeanor ifaort of fekmy<r 
iPofier 271. , 

aule- tfje JIjiYfeentti, 

Where a felony is committed, and the felon flietH 
from juftice, or a dangerous wgund is given ; if in thj 
purfuit the party flying is killed, kvBere he cannot be other* 
^fe overiokenf evidence of the feloiiy . and the fli|[ht Will 
jiiftify the homicide. Fofter 271* 
.. For it is the duty of eyery man to ufe hi6 btftehdea- 
%o«r3 for pf evexHing an efcap^ ; and therefore the pur^ 
ittit 18 tiot barely warrantable \ it is what the law requir- 
Cth and will pUDifl) the wilful ncgl^<% oC : ^nd ;probably 
on this rule it was, that the legiihture in the c^fe of the 
marquis De Guifeard^ who dabbed Mr. Harky fitting iii 
cannctl, difcharged the. party who wa« fuppofed to have 
given him the mortal wound, from all manner of profe-* 
oution on that account,' and declared the killing to be' a 
mcefaryznd /aw^ •.a£tton. Fofter afi. t Hale P. Cf 
i|89, 490,: Statu g.Jnft. ca, 16. 9 St* Tr. 62-tn note. 
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fiitt^ }i the j^i^^> or ferjhn gMng a dangerous "^^ottnd 
turns upto tht purfuersy and m the fcuffle any of theov 
b killed) evidence of rg^A^s^^'inakes it murder in the 
l^arty purfued and all his adherents> prefent and know-* 
higlj abetting ( for the reafons giyen above. Fo/f» 27 a. [ 

little ^ fiftreotf}* 

Even in cafe of a fudden afttay, where no felony is 
committed or wound given, if a perfon interpofing to 
mrt the. combatantsi giving notice to them of his friendly 
intention^ fhould be aflaulted by them, or either of them|^ 
and in die ftruggle ihould happen to kill, this would be 
juftifi^able homicide* Fofier 27 2. 

As in the Kikg t;. Thomas Tomsom» Old-Bailey^ Car, a* 
iodided for the murder of Allen Daws. The court on 
considering the fa^, fpecially found by the jury, agreed^ 
that if upon a fudden affray, a conftable or watcnman^ 
or any other that came in aid of them, who endeavour to 
part the combatants be killed, this is murder. So in 
loung^i cziti 4 Co. 4^. Maclailfs cafe. 9 C^. 8i. Keljng 

» • 

ifTttle ti^e jfeipteentTb. ] 

Likewife, if no conftable or watchman Be ther«j Vt 
any other perfon come to part the affrayers, and &e be 
killed, this is murder. 

For every one, in fuch cafe, is bound to aid and ^re»' 
ferve the king's peace. ' 
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Iftule ti^e i$>tbentttnt|i» 

But in all thofe cafes it \& neceflary &at the party whp 
V9^ £gh(ing, a&d. killed him that came tp part them, dfd^ 
know or had notice given him, that they ^a^ie^^ tl^al^. 
purpofe. Kelyng66. gCo.ii. 8 Mod. 164. Anonymous* 
Sf^, P. C. 13. 2 Injl. 52. F2/I. 272r 
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In cafe of juftifiible felf-Hefdhce, the injured {yafty 
ifiiayrepel force by fotce in deftnte of hisperfoii, habi- 
tation, or property, a^aihff one ^hb iKanifeftly intiend^ 
erh and endeavoureth by violttii^ or (ixrprize, to cidmmic 
b known felony upon elthen In thefc cafes he is not 
obliged to retreat, but may piirfue his adverfary until he 
findeth himfelf out bf dangei", aiid if in a conflid be* 
tween^em he happeneth to kill, fuch. killing ia juftifia** 
ble. Foft. 273, 274. I Itawk. P. tJ 6 £dit lia- 
J Hale P. C. 481, 4^4. 

A. jmakes an aflautt 'upon B. ^th ati intent tt> tatilh 
her, fte kills him id. the attempt, it is fi d^eniendo ; be* 
eaufe he intended to commit a felony. Here the law of 
felf^^defcnce epiocideth with the di^Utes of nature, i Halif 
Ad 4^1. Poft. 274. 

iSo, as in the Kino v. Cbopkk, .Udji. i^. CrfK 1. Ait 
attempt ik ^^de , td commit arfon or burglary in the ha- 
bitation ^ the owner, dr any part oiF hid famUy, 6v eTbii 
a. lodger with him, may lawfully . kill the aifailahts for 
preventing the miiichiei^ intended. Ch. Car, 544. fo^» 

^74- ^ 

So in the King v. Ford, 18 Car. 2. Perions rudely 

forcing themfelves into a rc^m in a tavern, againft the 
will of the company in poifeifion, one of the aflailants 
t$ killed' in ^ th^ Kuffle y ruled juftifiablc heinicide. JCf- 
fj^i S^* Doubled to be law. Pffier 274. ; 

In the Queen v. Ma wgrii^ge, 5 jfntt. Ban. It^. The 
idnft&ndant upoq words of anq^er threw a bottle with great 
violen(^e at the head 0/ die tfeiceafed, zxtA imn^diaiebf 
drew his fwards the deceafed returned the be^'fe wm 
equal violence. Holt, C. j. ruled it was lawful zvA 
Juftifiable, for he that hath manifefted that he hath ma- 
lice agaiiift another is not fit to be trufted itrith a dtti* 
gerotts weapon ih his hand. Kelyt^ iz8, ia9> Byfi^ 
*^t, *3f4, ili. 
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He who in 9 cafe of mutual conflid would excuib 
Jumfelf u|»on the fo.ot pf |ie)^4^fe^Q niuft fliew^ by evix 
dmitf that before a i^ottal ftro^e givjsn he had declined 
mj farther combatt and retTf!ate4 as far as he ^otild with 
fafety, and alfo that he lilled his ^dv^fary thrc^igh 
mere neceffity and to avoid immediate death. If he failcth 
in either of tnefe cirqumft^nce^ be will incur the penal^^ 
ties, of manflaughtier. JF^. 277. 
• Fo|c example e A. being ^flaulted by JBL retupiietK the 
hloWf and a iight enfuet^ J^« before a mortal wound 
l^iYfsn dedinethanyiartbeT'Confii£b, and retreateth as far 
as he can with fafety, and then in his own defetipe ktlleth 
Br dus is exciifable felf-defence \ even i;hough A* had 
given feveral blows, not mortal, before his retreat. 
I HaUi P. C* 479. Siantf. 1 5. F^. 277. 

But if the jnbrtal ftroke had been (irft given, it would 
have been manilaughter* . Jbid. 

But if the firft aflaiiit be upon tmlicij and the afiailant 
to give himfdf ^me colour for- putting in execution the 
wicked purposes of his hearty r^eatefhmi. then turnetK 
and killeth, this ^11 be murder. If he had killed widi* 
out retreating, it would undoubtedly have be^ fo^ and 
the craft of flying rather aggravateth than excufediw. 
Fj^. 277. I Hide^ F.C. 479^ 4B0. Kelyn^^ 58^ i29; 
MaiJugriilgeU ciffif. The fecdnd part of l^erule is ii^ 
luftrated, 

* In the K^^G v. Nais.ok, O/d^Baiky^ April fif\ 1704. 
The prifonerwas indidied for the murder of his terohen' 
7be evidence was that he, on the night the fa£k wai 
committed, came bpme 4'H"I^ ^^ father ordered him^ 
to go to bed, which he refufed to do, wh<ireupon a 
fcuffle happened between the fach^ and fon.' I^ne de«^ 
ceafed, who was then in bed, ^t op, fell upon the pri« 
£oner, threw him down, beat hiin upon the ground, and 
there kept him down, fo that he could not efcape nor 
^void the blows ^ and as they were fo ftriving togethe^^ 
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nn$ holden cleaTly to |>e no more than manjlaughter, Foi^ 
iays Fofietj the fmart pf the n^an's wound and the eiFu* 
ficm of blood might poffibly l^eep his indignation boiling 
to the moment of the fad:. M&S^ Tracy and Dentm^ 
F^. 292. 

The King v. Reason and Tranter, for the m^tdcr 
of Edward Lutteralftk. HiL % Geo, li further illtiftratcs. 
Mr. Lutterai being arretted, prevailed on one of the 
officers to go with him to his lodgings, while the other 
was fent to fetch the attorney's bill, in order;; z% Lidte^ 
ral pretended, to have the debt and cods paid. Word) 
arofe at the lodgings about ewilitj motity^ atid Lutterai 
went up ftairs. pretending to fetch money for the paly-^ 
ment of the debt atid coflis, kaving tl^e officer below. 
He returned with a brace of piftols Ibaded, which at the 
importvifity of his fervant he laid down on the table^ 
4^aring, he would not be forced out of his' lodgings, 
and threatened the officers feveral times. Words of 
anger arifing, X.»^mi/ ftrnck one of the officers on the 
fiace with a cane, and drew blood. He had a fword on, 
which was found drawn and broken : but how that hap^ 
pened did not appear in evideticci for part of the affray 
was at a tims> when no witnefs was prefent. One of thfe 
officers appeared to have been wounded in the hand by 
a piRol (h6|t, for both the piftols 'were dirchar|ed, and 
in the wrift, by a (harp-pointed inftrument, the^thet 
flight!y wounded by a like weapon ; and it alfo appeared 
that £taeera/i when on the ground,' held up his hlands as 
if he was begging for mercy. 

Sir John Pratt, G. J. dire£ied the jury, that if they 
belier^i Mr. Lutterai endearoured to refcue hiinfelf, it 
would be jnftifiaUe homicide in the officers. However^ 
as Mr. Lutterai gaye the fir ft blow, accompanied with me* 
maets to the officers ^ and the cireumftance of producing haded 
ff^s ta pre^fent their taking him from^ his iodgtff^s^ 'which 
h wonki have been their duty to have done, if the debt 
halt not been paid or bail given, it could be no more than 
fR-^tniLmghter/ 

Fi^er co^icurs with the chief juftice, and obferves that 
the cafe, 33 related by Strange^ is imperfe£t. /^. 293, 
294. I Sfr^ 499. (S St. Tr, 195. 



^/ InOkowL^^'s orfeoyi-BY's cafc^ the ioh fights Ivith a. 
boy and is beaten ; he runs home to his father bloody) 
the father stakes a^^j^ ruiis three Quarters of a mile, 
and beat the other boy, who dies of the beating* This^ 
fay the above reporters, has been ruled manflaughter, 
hecaufi done in ufudden ivat of pqffion, Fos'tER is of ppi- 
nida that thefe circumftailces ihew tnalice, but vindicates 
the opinion of the court by (hewing that Coke does not 
ftate with what nvedpqn or to what degree the child was 
beaten ; whereas Crvh reporting the fame cafe fays : 
*< Roiv/ev ftruck the child with a /mail cudget of which 
^ Jiroki he ajienvards ixt^ j" from which and from God^ 
ioU's reporti which fajrs the blow was with a ^and, it 
tnay be concluded that the accident happened fxom di 
Jingle Jlroke with a cudgel, mt likely tt defiroy^ and th^t 
death did not immediately enfue« It was given in heai of 
blood J and not in malice^ and therefore manflaughter ; but 
had it be^ti given With %deudly w^^jor had there bten 
repeated blows y it wotild have been murder. \% Rep. 
87. Godb. 184; 1 I^/s Pi C.4S2' Cro.yac.^6. Cro^ 
Eliz.*j^^. ^ Burr. 2799. ^^ Raym. 144^ 149I* 
i Hawk. P. C. 6 edit 144, 115, Fo/t. 294, 295. 316* 

So in the KtNcr v. Rowland Philips, STrini^, 18 Geo.'^i, 
It was niied, that if ah officer tipon the impfefs fervice 
fire, in the ufiud manAer\ 2(t the %allyards of a boat, id' 
order to bring herto^ and kill a man, there being no 
iHalitif It is only matiflatighter. Coop. 830. 

The iirft rule laid down, that words of reproach, nor 
indecent provoking adion§, or geltures of coht^ihpt, will 
ilot fre€ the party kllHhg frbm the gtiilt df ratirder. With- 
out an aifault upon the perfon^ will tiot hold in cafes^ 
^herefrom futh Words or gefturesi or indeed upon any 
dth^r fudden provocation, the partiefS come to blows, no 
undue advantiige being fought or takiti kn either Jide. Ftfi. 

As A. ufeth provoking language ot behaviour towards 
i^ B, ftriketh him, upon which a cdmbat enfueth, in 
which Ak rs killed. This waS holden to be manflaughter^ 
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for It 5vas a I'iidden affray, and they fotigtit tip6n ctfual 
t^rms; zni in fuch combats^ upofi fudden quarrels^ it mat*^ 
ttreth not tjuho gave the firfi b!ov>, l Hale P. C* 456. 

But if B. had drawn his fword and made a pafs at A; 
his fword then undrawn, arid thereupon A. had been 
killed, this would have been murder : for B. by making' 
his pafs, hii advetfarfs fword undrawn^ Ihewed that he ' 
fought his blood, and A. endeavouring to defetld him{elf» 
'which he had a right to doy will not eicufe B. But if "B. 
had firft jdrawn, and forbptn until his adveffary had 
drawn too, it had been tio inote than maniiaughter. 
Kelykg6ii i^i. Mawgridge*s cafe, i HawL P. C 6 
a///. 123. 2 Ld. Raym. i4g* Onehfs cafe* 2Ld.Raymi 
1489. 2 Strange 77 u Kelyng up. 

But ill etFery cafe of homicide) upo^ provocation, 
hoMreVer fo great it be, if there is fuflictent time iot paf* 
fim to fii^diy and for jreafon tb iaterppfe, fucb homicide; 
will be murder* Fofltr i(^6. 

For example. A. findeth a m^n in the a£l of adulter; . 
with his wife, and in the firft traiifport. of paffiou killeth 
him ; this is no more dkaii ma^aughtet. But had he 
killed the adulterer deliberately and upon revenge^ afiet 
the foB had ft^ficieni cooling tmi it had been un4oubtedI]r, 
murder: and in all cafes deliberate homicide, upon a 
principle of revenge is murder, i Hale P. C, 4^5* 
I Ventr. 158. Sir 316. Raym, 21 a. Manning*! cafe. 

On the above principle, deliberate duellings if death 
enfueth, is murder. Fo/ler 297. 

But if, as before laid down> upon a fudden quarrel 
the parties fight upon the fpot^ or if they prefentLy fetch 
their weapons and go into the field and fight, and one of 
them falleth, it will be but manflaughter; becaufe it 
may be prefumed the bkod never jxoled.. Ibid. 

But if they fight at fuch an interval as that thepaflion 
Bright have fubfided \ or if from any circunnjiames attend- 
ing 
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ing the cafe, it may be rcafonabljr concluded, that thciy 
judgin<;nt had aftually controuled the firft transport of 
paffion before they engaged, and one falleth, it will be 
murder. The King v. Oneh^. % Stra. 773, 2 Ld,Raym. 
1489, 1493, 

Ittule t|)e 2tatentp>fift]^« 

Minifters of juftice, while in the execution of their 
offices, are under the peculiar prote£tion of the law : 
and therefore the killing of officers fo emj^loyed, hatli 
been deemed murder, as being an outrage wilfully com- 
mitted in defiance of the juftide of the kingdom. Fo/l. 
^08, 270, I Hale P. C. 457. {5*r. jinte 485. 

This rule is not confined to the inftant the officer i« 
upon the (pot, and at the fcene of adion, engaged in 
the bufined which brought him thither ; for he is under 
the fame prote£lion of the law eundo tmrando etxedeundo : 
and therefore if he cometh to do his office, and meet- 
ing with great oppofition in the retreat he is killed, this 
will aniouht to murder. So if he meet oppofitioQ by 
tjhe way and is killed before he cometh to tlie place, fucb 
oppofition being intended to prevent his doing his duiy^ which 
is a fa^ to be colleEied from the circum/lances appearing in 
evidence, this likewife will amount to murder, i Hale 
P. C. 463. Fojier 30ft. 

Htule t!)^ Steentp^Grtib. 

And every knan who comes in aid of officer^ who are 
by die appointment of the crown confervators of thti 
peace; and every man lending his affiftance for keeping 
6f the peace, or attending for that purpofejj whether 
commanded or not, is under the fame protediion as the 
officer himfelf. ' Fojiet 309. I Hale P. C. 4<S3, Vid^ 
ca, 6. jtnte 485. 

Iftufe tbe Cto^ntp^ftbentf)* 

This prote£):ion, under limitations, reaches to private 
perfons ihterpofing for preventing mifchief, in cafe of 
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an afiray, or uGng their endeavour fqr appreheDdii^ 
felons^ or thofe who have given a dangerous wounol 
For thofe people are in difcharge of ^ diuty the hw re- 
quireth, and the law is their warranty ai^d they may be 
conCdered engaged in the public fervice, for $hc ad? 
vancement of juftice. Fofier 309. ^nte 561. 

iSuIe tbe Ctoentp>eij8bt5» 

And if in the above cafes frefh fuit be made, and ^ 
fortiori, if hue and cry be levied, all who join in aid of 
thofe who began the purfuit, are under the fame pro- 
te£^ion of the law, and (land on the fame foot. Fo/ler 
309, 310. 

A robbery is committed; the country upon notice 
rifeth and purfueth the jobbers, who turn and make rgf 
fiftance, and on^ of the robbers is killed ; this, on the 
part of the purfuers, is juftifiable homicide. But if on^ 
of the purfuers is killed by the robbers, or any of chem^ 
it will be murder in the whole gang, joining in fuch re^ 
fiAance, whether prefent at the murder or at a diftance \ 
lut taking a part in fuch ref^anct. The law is the fame 
in the cafe of hue and cry duly levied, i Hale P. C 
464. Fojler 310. 

l^u(e tbe Ctaimt^inintl)* 

y 

The minifters of juftice in civil fuits, under proper 
limitations, are intitled to the fame protection for them- 
fi&lvt^ and foUowersy and upon the fame principles of 
public juftice. Fofier ^iQ. Vide ra. 6. Ante^fi^. 

Foster, in explanation of the foregoing rules ob- 
(erves, that with regard to minifters of juftice, who in 
light of their offices, are minifters of juftice, and in that 
right alone inferpofe in riots or afirays it is neceflary, in 
prder to make the killing of them murder, that the par- 
ties concerned ihould have fome notice with what intent 
they interpofe ; otherwife the perfons engaged may ima-t 
gine they came to take a part in the affray. But a fmall 
jl^atter wfU amount to a notification ; as commanding 
the peac^, or declaring the intent of interpoiing, or pro* 

ducine 
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Slicing his (taff of office ; of if tlie officer be within hiaf 
proper diftrid and knovirif or but generally acknowledged 
to be^r the office he atfumeth. In the night command- 
ing the peace, or ufing words of Hke import notifying 
fits Utrfinefs, will be fuffipient. Kdyng 66, 1 15. i HaU 
A jS. 4^0; 4(5r. JPo/fer 310, 31 1^ And Vide Gordon'^ 
€afef Affte 488. 

So in cafe of arrcfh upon procefs, whether by writ 
dr warrant, if the officer named in the procefs give no- 
tice of his authority, and refiftance be mkde and the* 
officer killed, it will be murder 1 if fuch notification war 
true> and the pr&cefs ^e legal. Private perfons interfering 
ih arrays, muft give exprefs notice of their friendly in- 
tJtnt. Fofier 311. Ante 570. 

By Ugal procefs J whether by w¥it or warrant, is meant 
procefs not defe^ive in the frame of it, ifluing in the' 
ordinary courfe of jufticc, from a court or magiftrate 
having jarifdi£tion in the cafe : and though there may 
have been error or irregularity in the proceedings pre- 
vious to iffuing of it, yet it the flieriff or officer be 
kiHed in the execution of it, this will, be rtxurder ; for 
he muft, at his peril, pay obedience to it. . And there^ 
fbre on an indiftment for ftich murder,' it is flrfficient to 
produce , in evidence the writ and warrant, without* 
fliewing the judgment or decree. Asr in the King 'v, 
Rogers y Cdrn^atl q/JlteSi 1738, befot^e IbriJ^ardwicie, 
See the King V. Taylor, Ante 489. 9 Cd. 6^. a. i Hah 
f. C. 457. • %f. 311, 312.. . [ '■ ^ . - 

So in the cafe of a warrant frotn a jUftice of the peacer,:^ 
in a matter whereirt he hath jurifdiftion, the perfoil* 
executing- fuch warrant,, is under the fpeclal protedtxoii 
of the law, though fuch, warrant may have been* t)b- 
taiued byimpolition on the magitttare, arid by falfe iti- 
fcrnriation tQuching. the matter^' hi 'it. The Kin^' v.' 
Richard Curtis. . , J^er 312. The fHing v. Richard Saker, 
on. the execution of anr attachthttit. Letirh O. t?tf. J' 
edit. 13T. I Hale 463. I Stra. 499. 6 St. Tr. 195. 
9 Co. 66i 68. Cro^ Jac. aSO) 486. 10 St. Tr. 462. 
Coivp. .^. I'Hanuk. P.C.6^dk* 129,. 130. -, 

But if the proceft be, defeftivc in the frame of it, ^s 
if there be a miftake in the nanre, or addition of the 

4 D 2 perfon 



57* 

perfon on whom it is to be executed, or if the name of 
fuch perfoni or of the officer, be inferted without au- 
thoritjr, and after the ifluing of the procefs, or the of- 
ficer exceeds the limits of his authority and be killed* 
this will amount' to no more than manflaughter in tie 
per/on wio/e liberty is fo invadid, I tiale P. C. 457* 
JF^er 312. 

Foster examines the cafe of the !^een v. Tooteji and 
others, and concludes, that an illegal arreft and impri- 
fonment is not a juftificatipn for killing the officer fo 
arreft ing* F^. 31^^ ^(7 316. i Ld. Haym, 1296* 

In the cafe of private perfons ufing their endeavours 
to bring felons to juftice, they muft fhew that a felony 
has been committed \ for no fufptcim will bring the per- 
fon interpoGng within the protedlion of the law, as above 
dated. 2 Infi. 52, 172. Cro. Jac. 194. Fofter 318. 

Suppbfing a felony to have been committed, but not 
by the perfon airrefted, or purfued upon fufpicion, this 
fufpicion will not excufe the perfon ai^refting or impri- 
foning, from the guilt of manflaughter, if he killeth* 
or on the other hand, make the killing of him amount 
to murder, i Hale 4<fo* Fofler ^i^. 

But if A. being a peace-officer, hath a warrant from 
amagiftrate for the apprehending of B«by namgy upon 
a charge of felony ; or if B. ftandeth indi£led for fe* 
lony, or if the hue and cry be levied againft B. by name, 
in thefe cafes if B« though innocent, dieth, or turneth* 
and refifteth, and in the fttuggle or purfuit is killed by 
A. or any perfon joining in the hue and cry, the perfon 
{o killing will be indemnified. And on the other hand, 
if A. or any perfon joining in the hue and cry, is kiUed 
by B. or any of his accomplices joining in that outrage* 
fuch occifion will be murder \ for A. and thofe joining 
with ^im were, in this inftance, in the difcharge of a 
duty the law requireth of them, and fubjed to punifli- 
ment in cafe of a wilful negleA of it Aidl Ante 569. 

mule t]jt Cbirtietjb* 

In the execution of rm/ proceik, the officer cannot 
jttftify the breaking open an outward door or window^ 

for 
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for a man*$ houfe is hU caftle fqr fafety and repofe to 
himfelf and familyi and he who breaks it^ cannot be 
aiding in the difcharge of his duty, in the inftance in 
which he is committing a trefpafs. But if he findeth 
the door open, or gaineth admii&on from within, he 
having a lawful call to the place, cannot be a trefpaiTer 
in entering the houfe, and may break open inward doors» 
if he find that neceflary to execute his pcocefs. 2 RdUm 
Rep. 137. Palm. ^2. i Hale P. C458, 459. Cowp.i. 

But if a ftranger, whofe ordinary refidence is eUe« 
where, upon a purfuic taketh refuge in the houfe of ano- 
ther, as this is not his caftle, he cannot claim the benefit 
of fan£luary in it ; neither has a lodger fuch priviledge^ 
for he is not the occupier of the houfe. 5 Co, 93. 
2 Hale P. C. tiy, Fo/ler 320* Cowp. i. Lee v> 
GanfelL 

{tule t^e 2:i)irtsr^fecon&« 

But where a felony has been committed, or a danger* 
ous wound given, or where a minifter of juftice cometh 
armed with a procefs, founded on a breach of the peace^ 
the party's own houfe is no fandiuary for him. Doors, 
may in any of thefe cafes be forced, the notification, 
demand, and refufal, before mentioned, having been 
previoufly made : but bare fufpicion touching the guilt of 
the party will not warrant a proceeding to this extremity, 
though a felony hath been a£bually committed \ unlefa 
the officer cometh armed with a warrant from a magil^ 
trate, grounded on fuch fufpicion. Fo/ler 320, 321. 

Hule tbe Ciirtp^tfjird* 

Gaolers^ and their officers, are under the fan^e fpecial 
protection that other minifters of juftice are \ and they 
may give in evidence the fame fa£ls to juftify or palliate ; 
but if the death of a prifoner be owing to cruel and 
oppreffive ufage on the part of the gaoler, or any officer 

of 
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of his, to durifs of imprtfonmenty it will' be deemed wil- 
ful murder in the perfon guilty of fuch durefs. 

In Castell, widow, v. Bambripge and Corbet* 
Appeal of murder. HiL 3 Geo. 2. B. R. A gaoler, 
knowing that a prifoher infcfted with the fmall-pox, 
lodged in a certain room in the prifon, confined another 
prifoner, cigainjl hu willy in the fame room. The fe- 
cond prifoner, who had not had the diftemper, of which 
the gader had notice^ ca:ught the diftemper and died of it. 
This was ruled to be murder. 2 &tra. 856. 9 S/. Tr. 
107. Fojler 322. . 

And in the King v. Huggins, Mich. 4 Geo, 2. B. R. 
Ihdiftment for murder. It appeared in evidence that 
the deceafed, a prifoner in the Fleet, was confined for 
a long time in a low, damp, unwholfome room, without 
being allowed the common neceflaries of chamber-pot, 
&c. for keeping things fweet and clean about him ; con- 
tf idled an ill habit of body which brought on diftem- 
pers of which he died, and this was holden to be mur- 
der in the party guilty of this durefs. 2 Lord Raym. 
1576, 2 Stra. 882. S. C. t Barnard B. if. 358, 396. 
Fiizg, i'"]"]. 9 S/. 3V. 107. Fofter '^22. 



CHAPTER XV. 
Of Evidence to fupport an IndiUment fir Petit^Treafon. 

mult ti)t JRrft* • 

EVIDENCE which is applicahle to an indiflment or 
appeal of murder, may alfo be applied to an indidlment 
for petit treafon, for both offences are to be confidered 
as fubdantially the fnme, and murder is included in 
every charge thereof* 

ftufe tbt &tttm. 

By flat. 25 Edw. 'i' fee. 5. c, 2. no offences fhall be 
adjudged petit treafonj except in the following inftances. 

Firft, 
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Firit, ^here a fervant\iiXi^ kastftqfiir^ Secondly, ^here 
a iv^e kUls her iu/band. Thirdly, lif^iic an ecclefiaftical 
man, fecular or religious, kills his pre^^t^y.to whom.ht 
owes .obedience. Therefore to fupport an indi£lment 
for this crime, the relative fituation of the prifoner to 
the party deceafed, muft be fatisfa£torily proved in 
evidence. 

JJuIe tje 3GbirD. 

Evidence of procuring, aiding, or abetting, any of 
thefe offences, brings the party within the meaning of 
the ftatute. 3 Inji. 20,. 21, 138. i Hale P. C. 379. ' 
Dyer 332. I Haivi, P, C. ca. 32. 7 eJ^. 

iSuIe tie Jpmir^* 

» • ♦ 

If there be evidence that the fa£i was done upon a . 
fudden falling out, or in the party's pieccffary felf-de- 
fence, Sec. it cannot be petit treafon, in as much as all 
petit treafon implies murder ; and wee verfoj generally 
wherever the circumftances are fuch, as will make the 
killing of a ftranger by a ftranger murder, they make 
the killing or murder of a hufband or mafter petit trea- 
fon. I Hale. P. C. 378, 380, Dalis 16. Dalt. ca,(fl. 
Crom^. 19, 20. Dyer 254. l Hawk, P. C. ca. 32. 7 edit^ 



CHAPTER XVI. 



Of Evidence to fupport an IndiSfment on the Jlatute of 

Stabbing. 

YiY flat. I Jac. !• ca. 8. if any perfon {h2X\flab or 
thru/l any perfon that hath not then any weapon drawn, 
or that hath not firft ftriken the party killing, and the 
perfon fo ftabbed or thruft die in fix months ^ except in 
9afes of felf-defence, misfortunej or for peferving the 

peace, 
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peaee^ or chaftifing his chiM or fervantj ftich oSendmr^ 
fliall, &:c» fufler death without benefit of clergy^ Iri/b. 
y JFUL 3. «i. II. 3 Stat, at large 278- 

In all eafes, (where the evidence amount to juftifiablo 
^ excufable homicide, or barely to manflaughter at 
Common bw, the jufttce or benignity of the common 
hw hath over-ruled the rigour of the ftatute Fofter 299* 

Itufe tbe ;&econtr* 

Under the words thr^^ or Jlab it hath been ^Id, that 
^idence of (hooting with any fort of fire^rms^ fending 
an arrow out of a bow, a ftone from a fling, or ufing 
any device of that kind, hdden in the hand of the party^ 
at the inftant of difqharging it, or thrufting with a ftaff, 
or other blunt weapon, will fupport the indi^lment^ 
But throwing at a diftance, and wounding the party 
whereby death enfueth, the weapon being what it may, 
ieing delivered out of the handy at the time the ftroke was 
given, hath not l^en thought to come under the notion 
of ftabbing or thruftipg^ 1 Hale a^q^ 470. Fffier 390^ 

A& in the King v. Newm^^n, Old^^mley^ QStob. 8 Ann* 
where the point of a fword was thrown at twenty yard9 
diftance. Fojl. in nate^ 300. 

An ordinary cudgel, or other thing proper for defence 
or annoyance, in the hand of the party, hath |j>een con- 
fidered as a lueapon drawn, fo as to take the cafe but of 
the (latute. i Hale P. C. 470. Godi, 154. jileyn 43. 
I Hale P. C. 468. 2 Hale P. C. 344. Styles 86. 

tinlt t|^ jpourti)* 

la an cafes of doubt and difficulty upon the conftrucr 
tiott of the ftatute, the benignity of ^e common law 
ought to turn the fcale in favour of the prifoner. F^. 
302. jlnte 4. 

CHAPTER 
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CHAPTER XVII. 

r 

Of Circumft^ntial or Prefumptive Evidence, and how far 

1^ Supports an IndiUment, 

THERE be dirce forts of prefumption, ^«5. violent, 

PROBABLE, lAJGHTj Of TEME&ART. 

Violenta prefumptio is many times plena prohatio ; prer 
fumptio ptohahilis moyeth little \ but prefumptio lavts feu 
temerdria moveth not at aU. Co. Lit. 6. 

Thefcprefumptions are : Firfi, of law, which are ne- 
ccflary and abfolutely conclufive. Secondly^ of fact. 

There are preAimption of faft in rmV and in criminal 
^afes; th^e laft 9re the fubjedl of this chapter. 

flute &)t Jfirft* 

If a maa h^ found fuddenly dead in a room^ and ano« 
ther be found running out in hafte with a bloody fword, 
this is a violent prefumplion that he is the murderer : fojr 
(he blood, the weapon, and the hafty flight, are all ne-> 

* cefiary concontitanta to fuch horrid hGts : and the next 
proof to the fight of the hGL itfelf, U the proof of thof<j 
cireunaftances thatilo thus indicate the fads. Co. Litt^ 
6. b. S, p. C. I'jg. a. t Hawk. P, C. ca^ J 2. fee. 12. com 
45. fee.*] J CO. 46. fee. %. I St. Tr. i8i, 3 St. Tr. 930. 

In the King v. Thomas RadcLif;fe Crawley, at a 
conw^on of oy^r and terminer^ Dublin, February ^ 40 Geo,. 
3. The djefendant was indited for murder, and the 
cvid^nte Vfzs etrcuntfianttal^ but fo ftrongly connected by 
fa&s, as to raife the ftroiigeft prefumption of his guilt. 

• Ty. SMiTHi B, obferved,. that in cafes of circumftaaf 
tial evidence, it is neceffaipy that all the witneffes be pert* 
fons of unimpeachable veracity, for it is poilible the 
jprifoner may be innocent of the crime. In cafes of 
circumftantial evidence, there is great room for doubt;! 
«|s to the guilt of the prifoner, and it is a principle in 

4 ?; li»V, 
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law, that in every cafe of douk^ a jury fiiould lean to 
the merciful fid^ a,nd acquit. Vide PhamberlainBj^ 
J. and Mich. Smith, B. to this point. Ante 4/ 

This principle dlabliOied a great ground of diftinc? 
tion between civil and criminal law. Every thing is a 
doubt in a civil cafe, where the jury weigh the evi- 
dence, and ]iaving ftrucic a figtir balance, decide accord- 
ing to the weight of the evidence, iTiis, however,^ is 
not the rule in criminal caibs, for it is an eftabliflied 
maxim, that the jury are not to weigh the evidence, but 
in cafes of d&abt to acquit the prifoner. 

This humane principle of the law, however, is not 
to be perverted, in ordir to facilitate the efcapc of the 
offender. It is not a fufficient groutid to acquit thafe 
there is a poffibility that the accufed may be innocent of 
the charge, 'for there would be no end to pollibilities* 
He was forry to fay, but it was the truth of the aflcr•^ 
tion, that renders the (jtuation of ^ jury fo awft^U'that 
there is no cafe where a jury can procure certainty^ Horn 
circumftantial evidence, and that in every &ch cafe ' the 
verdia of a jury is biit on conjecture. 
' It would, hotwithftanding, ^be no fufficient reafon to 
acquit the prifotier, becaufe there is a poffinlky pf hi$ 
innocenc|. "To acquit on fuch ground, would be con* 
tradi£lory to the fegal principle of circumftantial evi«> 
dence, for where that evidence 19 given, there is always 
3 poffibility of iiinotehcei 

It is xieht fuch evidence <hould go tg a juryi and, 
particularly in the cafe of murder. In cafes 6f inferioi* 
perfonal injuries, there is a dired teftimoriy of the ior 
jured individual ; but in murder^ which is generally com- 
initted in fecrecy, there can be no teftimony of the in* 
jured perfoh, he is coqipletely removed j it is neceflary 
to brih^ the offender to juftrce, and therefore circum* 
ftantial evidence (hall be i-ecciv6d. 

As to light prejumptions^ the Bakon obferved, there? 
were many cirtumftances which when firft offered ip 
evidence, only raife a prefumftiQn^ which the law caU$ 
light, and confiders iniiifficient to ground a con^iftioq. 
Tet if the appearances fo alter, and the fads given in 
* ' evidence 
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)evid^nte be not accounted fori the prefumption which 
at firft was light will become violent ^ and fuch as will 
afford a foundation for a verdid^ o\ conviction. 
• It was for the jury to inquire whether the laft obfer-* 
Vation was applicable to the prefent cafe. 

ChgraBcr is of great weight in every cafe, and requires 
particular attention when the charge is grounded on cir- 
cumftaptial evidence : it creates a greater degree of doubt 
than where the profecution is fupportcd by dircdt evi- 
dence. In the former cafe charailer dUght to be parti- 
cularly attended to, becaufe the jury is more or lefsem- 
barrafled and called upon to weigh the cafe with more 
JTcruple arid doubt from the very nat^ire of the teftimdny 
en the part of the crown. 

Prefumption will 'become ferious when the appearances 
ar^ not accounted for by thofe in whofe power it is to 
account for them. At the fame time fliould the jury lay 
any ftrefs upon the ctrcutnftanees given in evidence 
againft the prifoner, they (hould alfo lean to thofe that 
are favourable t6 his cafe. He h^d the authority of the 
law to fay, that though a xtian charged with an ofFenee 
Ihould fiy^ that it is not condliifive evidence of guilt. 
The jury could hot forget that one of the oaths they 
had taken vt^as> whether the ptifoner had fled in confe- 
quence of the charge made on him^ but though it 
(hould be eftabliihed that he fled in confequence of the 
charge, yet it did not follow of necelfity that he Was 
guilty of the murder ; yet it was a circumftance mate- 
rial, unfavourable, and fufpicious. From thi triahhy 
Leon* Mmc Nolly yjun, p>6^. ^ 

Recent pofle(&on, efpecially of goods not accordit^; 
to the circumftances and habit of the life of the party 
charged is a prefutnptioh againft him. The King v. Ma- 
hew^ Burj/pring a^zeit 1 789. Gilt. Evid. ^y L^. 898. 
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Th^ introdufkion of a falfehood intd t^c itttntt laf ;^ 
prefumption againft tke prilbner* This prefumption is 
heightened, if the falfehood is to be fupported, as it al- 
moft neceffarily mtkft, by a witnefs confcious of it. The 
Kifig V. Clark, per Gro/e, J. Bury fprtng affizei^ 1*789. 
Gilk £vU. by Loft. 898. 

Jflule fte Jftrurlflb* 

iPrefumptlvc evldenice of felony fhouJd b^ a<fmtted 
cautiouflyi for the law holds^ tha:t it is better ten guilty 
fterfons fliould efcape than diatone innocent man fliould 
fiiff^r. /^Bl^ickf. Comm 352* ^Hal^s Pd C* 289. 

Uttte fte affftjij. 

A defcndatit flionrd never be cdnvidled for fltealiiiTj the 
goods of a perfon unknown, merely becaufe they are found 
in his pofleifioni. and he refufes to give an account how 
he came by .them} unlefs there are due proofs made 
that a felony was committed of thcfe goods. % Hdis 
P. C. 290. /^Btackf. Comm. 352?^ 

A defendant ihould never be conviAerf of murder or 
manflaughter^ unlefs the fa£fc of homicide be proved^ 
or at leaft the body found dead« % Hale, P. C. 290* 
j^ Black/. Comm. ^^2. 
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Of Evidence to conviB the Mother of a baflafd Child, charged 

with concealing its birth* 

*« IF any woman be delivered of any iflue of het body, 
«< fnale or female^ which being bom alive^ ihottki by the 
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^^ izvi^s 6f tlfiis teziitihc a.baftafd^, and tli^t itic ehdeaf^' 
« vour privatclyji either by drowning or fecret burying 
^^ thereof, or any other way^ either by herfelf or the 
*^ pro>^ring of othersy fo to eonceal the deiath thereof as 
^ it may not' con^ to Kght whether it were bom alive 
^ or^ not, but ht concealed ^ in every foeh cafe the £n<i 
^* mother fo oflRsndnig (ball fuffer death, as in the cafe 
^ of miirdery except fuch mother can make proof by 
^< one witnefs at the kaft that the child whofe death wa9 
^ fo intended t(r be concealed was born dead." Stai^ 
ll Jat^ %• ca, 27. Ir^. Stat. 6 Ann. cd. 4. 

If there be tXf concealment p^otcd, yet it is left to the' 
jury to inquire whether Q^ murdered her infant or not, 
by thofe circumAances that occur in the eafe, as if ic 
:^ppear by evidence that it was wounded or hurt, &c. 
I»ut it doth nor put her c^on* an abfolute neceflity of 
]^roving it born' alive by one witnefs, and fo the evidence 
ftands but at conhnon law. Hale, F. C. 28j^ 

If «pon vie^' it be tleftified by one wltnefi, by appafieirf 
probtibilities, that- the child was not come to its debitum 
partus tempusy as if it have no" hair or nails^ or othei* cir- 
cumftances, this is taken to bt a proof , that the child 
i*ras born' ctead fo as to leave it neverthelefs to tlie jury, 
ds upon common law evidence, whether (he were guilty 
of the death of 'it ot not. Bid. 

. Th6 leathed judge then' ftates liis opinion on prefump-^' 
five evidence i for which vide ante ^'j'f. 

The eafe of AnnDavis> Newgate^ Augtift i6i Car. i. 
before EEtliNG, C. J. lord Bhibgeman, C, J. and 
Wtlde^ recorder of London, on an indi£lment for 
ttiurderincr her male baftai'd child. 

It was agreed by the jiidges, Firjti That where there 
IS evidence that a woman has endeavoured to conceal the 
death of her baftard ehiid, within the ftatute, there is 
Ho need of any proof that the child was bom alive, or 
that there were any figns of hurt upon the body^ but it 
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ikill be undeniably taketi that the child v^s boni zlirt 
tind murdered by the mother. Secondly, That where a 
woman lay in a chamber by herfelf • and went to bed 
without pain) and >^aked in ^h^ night and knocked fotr 
help but could get none, and Was delivered of a child, 
and put it in a trunk, and did not difcover it until the 
following night, yet ihe was not withiti the ftatute, be- 
caufe fhe knocked for help^ Thirdly, That if % woman 
confefs herfelf with child before hand, and afterwards 
be furprifed and delivered, no body being with her, (be 
is not within the ftatute. becaufe there was no intent of 
concealment. And therefore, in fuch cafes it muft ap- 
pear by figns of hurt upon the body, or fome othef 
way that the child was born alive. 2 Hawk. P. C. ca, 464 
keL 3a, 33. ' 

BtACKST^oNfe 6bfet^es, (hat this ftattitc favours pretfy 
ftrbngly of ieverity, in making the concealment of the 
death almbft conclufive evidence of the child's being 
murdered by the itlotheif ; but it has of !al;e years been 
ufual upon trials for this ofFencef to require fome fort of 
prefumptivt evidence that the child Was born alive, befofe 
the other conftrained prefumption (that the child whofe 
death is concealed was therefore killed by its parent) is 
admitted to convi^i the prifoner. 4 Comm. 198, 352. 

And this humane rule was followed on the trial of 
Mary MulhaS, convi£led at the aflizes for the ^ueetis 
county, before lord KiL warden, C. J. fumfner, 1 800. 

Barrington confiders this ftatute a law of fevetity, sis 
it fubftitutes prefumption of guilt in the room of a^ual 
proof 2igz\n^ the criminal; but he fuppofeS that it arofe 
from the difficulty of proving the offence againft the mo- 
ther, rather than an intention to make a bare conceal- 
ment arifing from a miftaken fhame, amount to a capital 
felonvt It muft have frequently happened in thefe pro- 
iecutions that the child being found dead, perhaps in 
the mother's room, (he infifted upon its having been 
born in that date of which no witnefs beiiig able to prove 
the contrary, Ihe was of couf fe acquitted. If the dead 
child, however, was found with any marks of violenccr 
upon it, he apprehends that this with other circumftances 
might have proved the guilt, even at common law, with- 
out 



583 

jout the intervention of this ftatute ; ^nd the rather as 
no execution fliould be permitted^ unlefs the criminal 
iconvifted under this aft would have been guilty of . 
murder by the common la^, as (he is otherwife to fuBfer 
merely fron^ the pre/Umption arifing from the circum- 
ftance of concealment, of which it is believed there is 
no other in the Engliih law. If this prefumptipn is by 
^hie ftatute made th^ offence itfelf, fhould it not be en^ 
countered by another natural and moft ftrong prefump- 
tion in favour of the criminal ? That is to fay, that the 
mother cannot be fuppofed to be the wilful author of the 
death of her new-born child, which by its cries entreats 
Jicr prote£i:ion and fupport, and the father of which 
ihe is probably as foiid of as if fhe had a right to call 
Kim by the name of hufband ? And are not children 
porn dead every day? and may not the mother in the 
agonies oiF child-birth be the involuntary dccafion of the 
infant's death ? As to the circumftance of difpofing of 
the body in places proper for its concealment, if the 
4eath is not received from the hands of the mother, it 
is but a natural confequepce of endeavouring to con^ 
tinue to bear a gogd ch^rafjber in her neighbourhood, 
Barringtan on thejfaU 402. 

Do£);or Hunter fays, that many pregnant women, 
under the apprehenfion of fhame, become infane^ and 
commit fuicide. That others, when the mind is over- 
whelmed with terror and defpair, would deftroy them-f 
felyes if they did not know that fuch an a£lion would 
infallibly lead to a difclofure of what they are anxious 
jo conceal, la this perplexity, their diftrefs of body 
and mind deprives th^m of all judgment, and they 
are delivered, by tbemfehes \ fometimes dying in the ago* 
nies pf child-birth, and fometimes being exhaufted} they 
faint, and become infenQble of what is paffing; aftd 
when they recover a little ftrength, find that the child, 
whether^/7/-4or» or mt^ is Itfelefs^ In fuch a cafe, will 
not the beft difpofition of mind urge the unfortunate wo- 
?nan to prefervp her charafter, by hiding every appeatr 
ince of what has happened ; yet if the difcovery 
be made, that condu£b will be fet d6wn as a proof of 
JKuUt. ^ ' 
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After giving inftances of pregnant won^en expiring In 
torture rather than .confels their fituation, he proceed^ 
fo examine tl\e fymp^oms oi violent deat]^ inthechild^ 
He inftaoces various common and natural appearances 
jboth internal and external^ miftalen for marks of violent 
.death. 

In many ,cafe.s, he faj8> that to judge pi the death 
of a child it may l^e material to attend accurately to 
the force of cqlUfion between the &in and the fcarf- 
ikin ; and, ftill more to be well accjuainted with the ap- 
pe^aace of. the blood fettling upon the external part of 
^he body, and tr^fcending through all the internal partly 
in proportion to the time that it ha$ been deadj and. to 
jthe degre^e of heat in which it has been Jcept^ 

When a child's head or face is fwoollen. and red or 

• ■« .." ■' ••#-■1 w . 

blacky d^^ vf(lgar^ bex:aufe hanged people look fo^ are 
apt to conclude that jit XKiuft have been ftrangled. But 
nothing i$ more common in natural births^ particularly 
^rherethje navel-ftriog happens to gird the child's neck| 
;»n4 where the bf ad happena |to .be born fome time befor^ 
thebody^ 

. The material queftibit i$, how far^ mfufpiciqus cafes^ 
may we conclude that the child was born alive, and pi'o- 
Inbly murdered by its mother^ if the lungs fwim in v^ater? 
Firfi^ we muft be afliired that they contain air : then we 
are tp find put if th^ aif be generated by putrefaBioh. 
S^ffftdfyf we are tp e^aniine the othfsr interna) parts to 
fee if they be emphyfematous or contain air> and w^ 
Ptuft e:icamine jthe appearance of the airfb^bbles in the 
Itingjs. li the air which is in them be that of refpira- 
lion, the air-bubbles will be hardly yiiible ^o the naked 
eye; hm if the air-bubbles he largC| or if they run in 
iine$ a|ong the fi&ures between the component lobuli of 
the lungs, the air is certaicdy emphyfematf>us, and not 
^r which has been taken in by breathing. Thirdly^ If 
the' air in the lungs be found to |^e contained in the na« 
toral air yeftcles, and to haye appearance of air received 
into them by breathing ^ let us next ^n4 out if that air 
was not blown ipto the lungs after tbe death of the in- 
fant. It is fo generally known that a child born ap? 
parentty dead may be brqught to life by inflating it$ 
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IdngSi diat the mother herfelf or feme other perfon^ 
might have tried the experiment. It might eren have 
been done with the moft diabolical intention, of bringine 
about the condemnation of the mother I But die moft 
dangerous error is this, viz. fuppofing the experiment to 
have been made, and that we haVe guarded againft every 
deception, we majr raihly conclude that the child was 
fcom alive, and therefore probably murdered, efpecially 
in a cafe where the mother had taken pains by fecreting 
the child, to conceal its birth. This laft circumftance, 
which has generally great weight with the jury, eannbt 
•mount to more than ground for fufpicion^ and dierefote 
ihottld not determine a queftton, otberwife doubtf^d, be- 
tween an acquittal and an ignominious death. 

Though in the cafe of a concealed birth, it be made 
out that the child had breathed, we (hould not infer that 
it was murdered ; it is a circumftance, like the laft^ 
which amounts only to fufpickn^ as appears from the 
following fa£ts. 

Firfi^ if a child makes but one gafp, and inftantly 

dies, the lungs will fwim in water as readily as if it 

breathed long and had been ftrangled. Secondly^ A child 

will very commonly breathe as foon as its mouth is born^ 

particularly where there happens to be a confiderable 

interval of time between what we may call the birth of 

the child's head, and the protrufion of the body \ arid 

if this may happen where the beft afliftance is at hand, 

it is more likely to happen where the woman is delivered 

by herfelf. Thirdly^ We frequently fee children born, 

who from circumftances in their conftitution, or in the 

nature of the labour^ are but barely alive, and after 

breathing fome (hort time die in fpite of all attention \ 

and why may not that misfortune happen to a woman 

brought to bed by herfelf? Fourthly^ Sometimes a 

child is bom fo weak, that if it be left to itfe]f after 

breathing or fobbing, it might probablv die; yet may 

be roufed by rubbing, &c. but in the caies above confi* 

dered, fuch means of faving life are not to be elxpe£lcd. 

fifthly f When a woman is delivered by herfelf, a ftrong 

child may be born perfe^ly ^i^c, and die in a very few 

minutesj either by IfiM upon its face in a pool, made 
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by the natural dM^^arges, or. upon wet clothest excluding 
air, or drawn clofe to its mouth and nofe by the fu£lion 
of breathing. An unhappy woman delivered by herfelf^ 
terrified, diftra£led, defpairing, and exhaufted, will not 
have ftrengthy or colledlion enough, to fly inflantly to 
the relief of the child. Thofe fads deferve ferious 
confideratipn, and when knowii, may be the means of 
faving fome unhappy, and innocent woman : for this 
reafpn Dr. Hunter originally publilhed his eflay, and 
the fame reaibn has given this extrad a place in this 
work« 
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CHAPTER XIX 



Of Evidertce to fupport an IndiBment for Larceny. 

ISuIe t|)e JfJxSu 

TO fupport an indidment for fimple grand larceny, 
there muft be evidence to {hew a felonious and fraudu- 
lent taking and carrying away of perfonal goods, net 
from the perfon nor out of his Koufe, above the value 
of twelve pence, l Hawk. P. C. ca, 33. Dalt. ca, xoi. 
I Hale P. C. 503, 504. 

All felony includes trefpafs, and every indi£iment of 
larceny muft have the words felonice capita as well as 
afportavit ; from whence it follows, that if the party be 
guilty of no trefpafs in taking the goods, he cannot be 
guilty of felony in carrying them away ; for the taking 
muft be animo furandij and this intent muft appear from 
the evidence, i Hawk, P. C. ca, 23' J^^fyffg2^. Da/ton 3. 

Therefore one that finds goods that are loft, and con- 
verts theni to his own ufe, animo furandi^ is no felon : 
and a fortiori it muft follow, that one who has the ac- 
tual poflTeflion of goods, by delivery, for a fpecial pur- 
pofe, as a carman, who receives them in order to carry 
them to a certain place, or a tailor who has them in 
order to make cloaths, or a friend who is intrufted with 

theia 
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them to keep, cannot t>c faid to ftcal them, by embez- 
zling them afterward^." i Hawk. P. C. ca, 33, 3 InJ{. 
102. I Hak P. C, 504. 13 £dw* 4. 9, 10. S. P. C. 2$* 

ltu(e tifi j&econd« 

But even thofe who hare the pofieflion of goods, by 
the delivery of the party, may be guilty of felony, by 
taking away part thereof with an intent to fteal it. 

As if the carrier open a pack and take out part of 
the goods ; or a weaver who has receit^ed filk to work, 
or a piiller who has corn to grind, take out part with 
an intent to (teal it $ tn which cafe it may not only be 
faid, that fuch poileffion of a part, difti^6i from the 
whole was gained by wrong, and not delivered by the 
owner ; but alfo that it was obtained bafdy, fraud ulently^ 
and. clandeftinely, in hopes to prevent its being diiico- 
vered at aU, or fixed upon any one when difcovered. 
^ Htiwk. P. C. ca. 33. I Hale P. C. 505. S. P. C 25. 
13 Edw.^j^. 9, 10. Dalt, c. 102. Keyting 35. 

So in the KiNC v. William Wynne, Old^Baileyi 
^prii fiff[ 1786. A box w^ left accidentally in the de- 
fendant's hackney cbach; the coachman inffeaid of re-* 
turning it to the owiier detained it, Opened it, deftroyed 
part of its contents, and pledged the reft. " * 

£YkE, B. obferved,- that -no felonious intention couU 
be fbppofed to ekift in the ' mind of the defendant, at 
fSie moment the property was'firft acqufaredi^ and although 
tlie fubfeqiient circumftsnice of keeping it iiittil it wa% 
adt^et tifed, was a breach of moral duty, it could not of 
itfeif be legally confidered as a criminal conver'fion. But 
tf from the evidence, the jury were fatisfied in their 
confciences, that he had opened the box, not merely 
firbm curiofity, but with an intention to eihbezzle any 
^art of its contents^ and that he had a£):U;aUy taken the 
goods, it would bedonl^ * a 'matter ^f legal confideration 
whether it was felohy. TKe Jury found him guilty : 
and the judges approved of the virdidi ' Leafh'sCr. Ca. 
3 edit, 460. The King <;, Sears^ $. P. Bid. 463. 

So in the King v. Mt7RRAT, Old^BaHeyy OBober fsf. 
1784. If the clerk to a banker or merchapthave the 

4F 2 care 



Cife df ftiotmft or if he have aecefs to it for ^^oc»I«ad 

particular purpofess and being fent to the bag or drawer 
where it is kept, and clandeftinely takes out other monej 
for his own ufe^ fuch taking it felony. - 1 fW. 7 wdkm 
Hawk. P. C 209. 

ITnle tbe <!)icti. 

Va general^ where the delivery of the property is made 
for a certain fpecial and particular purpofcj the pofleflion 
is ftill fuppofed to refide, unparted with, in the firft pro^ 
prietor. 

Therefore in the King v. WxtUAM Bass, Old^BaUef^ 
May fijf. 1782. It appeared in evidence, diat the pri- 
foner was fenrant to the profecutor, and was fent with 
goods from his matter's houCe to deliver them to a cuf* 
tomer* In his way two men invited him into a public 
boufe, and perfuaded him to open the package and fell 
the goods, and he received eight guineas to his owa 
ujfe. The jUKt found him guilty \ and the judg&s were 

Saftimotts, that the convidion was proper, for the pri* 
ler ibmdiiig in the relation of a, fervant, the ftf^ffim 
of the goods muft be confidered as xemainipg m the 
Viafter, until, and at, the time of the unlawful conver* 
fion of them by the prifoner. The 9iafter was to have 
fecetved the money foi; thei|i from the cuftomer, apd he 
could at any time have countermanded the delivery of 
them* The prifoner, therefore, by breaking open the 
package totttoiiily^ took them from the pojfeffm of the 
owner, and having by (ak converted them animojmaa£ 
to his own ufe, the taking is fthmom^ LeacVs Cr. Co. 
3 edit- 285, 28^« Kelyng 35. Vide FaU v. Bale., Cowp. 

So if a viratchmaker fteal a watch delivered to him to 
clean } or if one fteal cloaths given for the purpofe of being 
grafted ; or goods in a cheft delivered with the key for 
^fe cuftody; or guineas delivered for the purpofe of 
being changed into half guineas \ or a watch delivered 
for the purpofe oH being pawned *, in all thefe inftances 
the law has determined that the goods /«inv were taken ' 

ftkmoufy 



^JbiM^jr from die 1^1^^ Tie Xmg 

v« Am Atlnf^in. LeacHs Cr. Ca^ 3 «£/• 339. 

So if a carrieri a£tei[ he lus brought tfa^ goods lo the 
place appoimed^ lal^e theih away again fecretljr, amnrn 
funmdi^ he is guilty of felonyt beqanfe the pofleffion 
which he received from t|b« owner bc^g determuied» his 
fecond taking is in all refpe£ls^the faiyie as if he were a. 
mere ftranger. x Hav^K P. C* ca. 33. 3 Jnft* 107. 
JBl Cor. 160. S. P. C %$• I Jtl^le P. C 505. 

And not onW be who firft takes f but in many caies he 
who receives tne goods from anodier^ may be guilty of 
felonioufly taking them. 

As if a peribn intending to fteal a horfe take out a 
repleidn> and thereby have the horfe delivered to him by 
tm (heriff; or if one intending to rifle my goodsy get 
pofleffion from the iherifi", by rirtue of a judgment, ob* 
tained without any the leaft colour or title, by falfe 
affidavits, &c. in which cafes the making ufe of legal 
procefs is fo far from extenuating, that it nighly aggra- 
vates the ofllence, by the abufe put on the law, in making 
it ferve the purpofes of oppreffion and injuftice.. i HJi 
P. C. 507. 3 Infi. X08. KeJyng 43* I Skterf. a54« 
Haym 376. 

Alfo, he who (teals my goods from J. S. who had 
ftolen them before, may, on the evidence of thofe fafis, 
be convi^ed of having ftolen them from me } becaufe, 
in judgment of law, die poffeffton as well as the property^ 
alMrays ccmtinued in me* i Hawk. P. C& f^. 33. S* P. C. 
.61, l82« 

Where it is (hewn by evidence, that the property 
t^en has been obtained with a preeoncerted defign to Jieal 
iff Uic fofleffioi) 13 fuppofed to continue with the true 

*'^** owner. 
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owner, what^er may be the means or tite pretence nn« 
4cr which the property is obtained. 

/Therefore, where it appeared in* evidence, that a per- 
fon eitamined goods under pretenee of buying, and runs 
away with them ; or goes into a market, and obtains a 
horfe for the purpofe of trying its paces and rides away 
with it, it is felony. Raym. 276. 

Or as in the King v. Pears, dld^Baileyy Sept,feff\ 1779. 
If a perfon hire a horfe to go to a particular place, and 
pi'omife to^ return in the evening of the fame day, hut 
immediately fells the horfe, and cpnyerts the money to 
his own ufc, this is felony. Leach. Cr. Ca, 3 ediU 253. 

So in the King v. Sbmple, Old^Bdilty^ J^fyfiJT' ^7^6. 
The defendant hired a poftchaife for three weeks, to go 
i tour round the North, for the ufe of which it was 
agreed that he ihould pay at the rate of five {hillings a 
day duting the time that he kept it, 'ybe price of the 
chaife was fifty guineas, and he went away with it, this 
wasf determined to be larceny, though the contraft for 
hirirfg was not for ariy tlefiriite limrf, JLeach Cr, Cp^ 
3 W{>. 469, 47o.i>fiS, ' 

So in the King v. Sharpless ahd JGreatrix, Ofd- 
Bailey^ May fejf, 1772. The prifoner left a note at a 
hoiier's {hop, defiring 'that he would fend fome lilk 
ftockings to his lodgings to look at, and looked out thire^ 
pair, and went ^way with them, while the hofier, by bis 
de{ire, went home to fetch other goods, and on this evi- 
dence he was adjudged guilty of larceny; and the 
JUDGES held the conviflion right, for the whole of the 
prifoner's conduA manifefled an original and precon- 
certed defign to obtain a tortious pofleflion of the j»ro- 
pcrty, and there was not a Sufficient delivery to change 
the pofleifion. Leach Cr, Ca. IpS, 109. i Show. 55. 

So in the Kingi;. Aickles, Old^Saileyy Jan.feffl 1784. 
Indi£tment for {lealing a bill of exchange. It appeared 
in evidence, that the prifoner undertook for the profecutor, 
to procure for him cafh for a bill of exchange for one 
hundred pounds, and by that means got the bill jnto his 
pofleffipn, with which he abfconfied and appropriated 
the value of the bill to his own ufe. The prifoner's 
counfel argued, that to fatisfy the definition of larceny, 

the 
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the property muft be taken from tS^kt poffeffion of another ; 
but the taking of the property after it is once feparated 
from the legal poflefGon of its original owaer, cannot 
fupport an allegation of larceny^ efpecially if the fepara- 
tion be unaccompanied by thofe ingredients which con- 
ftitute a felonious intention. There is a difliindlion be* 
tweea »£lions committed anirm furandi and thofe by <?r^- 
ful contrivance^ and on this depends the great diftindiion 
between felony and fraud- In the prefent cafe there was 
no evidence of fraud, much lefs of felony, it x:ould be 
no more than a breach of truft, or violation of confi* 
dence. On the other fide, cafes were cited to fhew, 
that if the pofleffion was obtained with intent to Jieal^ the 
delivery will not alter the pofTeffion. The court left the 
cafe with the jury to confider, /fy?,'whether they thought 
the prifoner had a preconcerted deftgn to get the note into ' 
his poiTeiTion, with an intent to Jieal it ? fecondly^ whether 
the profecutor intended to part with the note to the pri- 
foner without having the money paid before he parted 
with it. The jury found the affirmative of the firft 
queftion, and the negative of the fecond, and concluded 
the prifoner was guilty, and the twelve judges were of 
opinion with the jury, that the prifoner was guilty of 
felony. Leaches Cr. Ca. 3 edit. 340. MS. 

So in the King v. John Patch, Old-Bailey^ February 
fejf. 1782. The evidence was, that the prifoner, pre- 
tendihg to find a diamond ring of great value, obtained 
from the profecutor a delivery of money as his portion ' 
of the value of the ring \ the money being fo obtained, 
with a defign to take it away, under the falfe pretence 
that the ring was of great value, was a felonious taking 
from the pofTeffion of the owner. Leacl^s Cr. Ca.3 edii^ 
273, 274* MS. 354, 652, 730. 

And in th|s King t;. Horner, where the evidence wa$» 
that the profecutor decoyed the prifoner into a public 
houfe, and introduced the play of cutting cards, and 
then under pretence of having won, fwept the profe- 
cutor's money into his hand and ran away with it. Thi^ 
was held a felonious taking. CaA/. Rip. 295; 

So in the King v. Wjlkins, Old-Bailey, April feffl 
1789. The evidence was^ that a tradefman delivered a 

parcel 



59« 

jiarcel of goods to liii fervant to carry to his endometf 
and the prifoner contriTed to meet the fenrant on his way^ 
and on pretence that he was going, by the direftions of 
the cuilomer to the mafter^s Siop, to fetch this parcel in 
lieu of another, obtained the delivery of it by exchange 
ing tt for a parcel of rags of no Talue* which he had 

Eurpofely with him, it was determined by the judges to 
e a felonious taking of the property from the pofleSoil 
of the mailer, i SswL P. C. ta. 33. fee. aa. 7 ^» 

Utttle tfie 4kbent|. 

But if it appears in evidence that the horfe,. chatiCf 
or other property, was fairly and bona jtdi hired, or that 
the goods were really fold, and a credit given to the party, 
or that the perfon a£lually played at cards on his own 
account and loft the money, the property in fuch cafesJi 
changed^ and the pofleiSon of it out of the firft ownei^ 
and therefore the fraudulent conver/m of it afterwards 
cannot be felony ; for to conftitute larceny the fehmui 
dejign muft extfi at the titne the property sras obtained. 

This rule is illuftrated in the K^mc v. Charlewood, 
Old'BaUeyf Fetr. feffl 1 786. And the King t;. Nich* 
OLSON, and others, Qld^Bmlej feffl 1794. Leaches Cr.y 

C41. 456, 457, 458* , 

Unit tbe ^isbti). 

The wo?<l ^^ afportavif* is ncceflary in every indi6l* 
ment for larceny \ therefore there muft be evidence of a 
carrying away. But proof of any the leaft removing of 
the thing taken from the place where it was before, is 
fufficient for this purpofe, though it be not quite carried 
off- I HawL P. C. eii. 33. 

Upon this ground, the gueft who having taken off the 
Iheets from his bed, with an intent to fteal them, car- 
ried them into the hall, and was apprehended before he 
could get them out of the houfe, was adjudged guilty of 
larceny. Sid. 3 In/l. 108. a Fentf^ 2iS» 7 jff 39. 
B. Ccr. 107. 3 tnft. ro9. 1 Hak P. C. 508. Dalis 
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. %{. Crm. 36. Hie Kihgy^ Clement Si^in. Lent affi 
tlftmbr^\6 Qat. 2* Kelyng 3!. inpoif^. 

So alfo he, who having tsiken a horfe In a clofe, with 
an intent to (teal hirb, and being appreh^hded before he 
could get out of the clofe^ was hdd to be si felon: Dab. 

561. keiyng^ii ^ i - m 

So in the KiriG y. MaktiiI, Letii off. Nohhampton^ 
17^7. it apipeared iri evidence, th^ the prifoner had 
pulled the wool frdni the bodies of fifteen lambs^ whilit 
^ef wen iivib^)' and iii fome places hsid .tprn-the.it:iii 
away. This removal of the, wQ6l from the lalmbs having 
been found dmnio Jurandi, the judges riiiled it to be fe* 
lont. Lead*! Cr. jC^. 3 ^^*^* ^^5* 

So he who inteiiding to ileal plate, takes it oiit 6f i 
itunk arid lays it on the floor and is furprized, this li 
fcvidence ctf afportatloit, arid is, felony; Keljng 'it: 
i lidie P: C. 50Z. . ' . ^ , ' 

So in the King v. CbsiEt^ OlcUBai/ey, Pebruary fejl 
1782. Tbe e'l^idea'ce was, that the priforier got int6 the 

J'lrofecutor's Waggon, aind laid hold of a plarcel of cur- 
ants, atid h^d |;ot rieair the tail of the waggon with 
iherifi whiin V was apprehended; The jury fotind hii?i 
guilty : but the court dpubted whether this was a fuSci- 
tnt afportdtion to cdnftitute larceny; ' The Jddces were 
iinanimous, th^t a^ the priforier had removed the pro- 
perty froni th? (pot, it wj^s a fufl5cierit>ji/^^ and carrying 
ti'Uiqy to conftitute the offence* LfacPs Cr. Cd. 3 ^edit. 
zyXi 2ji, MS. \. 

And in the KinG t;. LrAPiEli, Old-Bailey^ May fejji 
i 784« b was ,h61d, on a referved cafe^ by all the judges^ 
that to force an ^ar-ring from the ear of a lady, fo that 
it^fall^ into her curls, is a fufficient carrying away t6 
tonftttute latceny; LkdcVs Cr. Cd^ 3 edit. 360, 361. 
jUS. . 

But where a inaa Was iridi^^d foi ftealipg the cion- 
£erit$ of a bale of goods in a waggon, and the e violence 
Was, that he had fet it on its end, but bad not removed 
it frdni the ^t^ it was ruled by the. judges that wa«l 
not a faffieient <0frjipf away« .LcdcUs Cti fio. 3 ediL 
257^* 

4 G Notfi. 
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KoT^.' Whatcr«er evidence will fup^ort aii indi^*' 
tneilt fot grand larceny, will be fuf&cient to convift oti 
i charge of petit larceny. 



CHAPTER XX. 



Of niixt or cothpltcdted Larceny from the per/on^ nviici 

is of tvjo kinjf. 

A FELONIOUS and violent tating away from tkt 
Jicrfon of another, goods or money . to any value, or 
putting him in fear, which is called robbery ; but where 
there is ho putting in fear is called larceny from the 
pcrfon, 

lliule t|)e JFwft^ 

To fatisfy the word cepi^ in an indidlm^nt,. there touft 
be evidence of a taking away. 

He therefore who receives the itiohcy of another, 
whilft iindcfr the terror of an afTault j or fifterwatds, 
while the party thinks himfelf bound in cbhfclence to 
give it to die afTailant, by an oath to that purjiofe, which 
in fear he was compelled to take, id a taking as complete 
in contemplation of law, as if with his owii hand he 
had taken it out of the patty's pockets. 1 Hawk. P. C. 
V^7. 34. pait. ca. I Co. Crorh. 34. 44 Ed. 3. 14. 
4 Hen. 4. 3. , 

tiX&t ti}e iSeconD* 

Neither can he who has dnec a6:ually completed the 
ofience, by taking the goods in fuch manner into his 
pofieflion, afterwards purge it by any redelivery. 3 Infi* 

60. 

As in the King v. Peat, Old^Bailey^ December fejjl 
1781. The evidence was, that the prifoner flopped the 
profectutor on Finchley-common^ and demanded his mo- 
ney. 
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wy. The profecutpr delivered his purfc. The prifoner 
imniediatejy returned it again, faying, <Mf you value 
** your purfe you will plea.fe to take it back and give me 
*< the contents.'* The profeputor received the purfe 
back, but while taking out the money, and before re* 
delivery, a feryant leaped from behind the carriage ?nd 
fecured the prifoner. A doubt arofe, whether as rob-- 
feery is only an aggravated fpecics of larceny^ there was 
a fuf^cient foecies of afportation in tl>is cafe to conftitute 
the offence. But the court held, that.although the pro- 
feciitor did not eventually lofe either his ptnrfe or his 
money, yet as the prifoner bjid in faft demanded hi$ 
money, and under the Inipulfe of tJiat -threat ^hd de- 
mand the property had been once taken from the pro- 
fecutor by the prifower, it was in ftri£tnefs of law a 
fufficient - taking to complete the offence, although the 
prifoner's ppffeflion had continue4 for an inftant only, 
Leach. Cr, La. 3 edit. 266, ^67. 

For the oufrage offered to the rights of society does 
not vary in its nature, b^caufe ineffectual in its confe- 
quences : and the continuance of the property in the 
poffeflion of the robber is not required by law. Eden*s 
Prin. Pen. La. 286. 'X Inft. 60. Stauh. P. C. 27. i Hale, 

^•^' 553- , ; , • 

lE^t he who attacks me^.m order pa rob ^^, but does^ 
9ot take mygop4s:into}tifi^ poffeflion, thojugb hpgo fofais 
^s to cut off the givdljs.of my piirfe^ byjeaCpn whereof 
it falls tq the. gr^^d, i$ not guilty of robbery; buj^ 
pvnifhable for 9 bri^^cb of the peacfi. i tfa^k. P, C. ca^ 

34. . I Hde^ -P-C* 532. .Z?<2A- ^^99* Q"^P\34' ^i 
*f to affs^i^It anpt|ier with an intention to rob him,*' is 
now felony. . St. ^.jC^^ 2. ca, ^i. Irifh. %i Geo,, 2* ca^ 
12. Stat, at large f vol. 4. /. 856. Poft. Vide Index ^ 

ASSAULT, 

• V » 

I 

little tSe JFmirtjb* > 

In fon^e Cafes there may he legal evidence bf robbery 
where in truth the defendaftt never had any qf the lofer^i 
goods in his poffciEon. t Hawk. P. C. ca. 34. 

' * 4 G a As 
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As where I am robbed hj feveral of one gang, ^p4 
one of them only takes my money ; in which cafe^ in 
judgment of law, every one pf. the (company ihall be faid 
to take it> in refjjef); to that eijcouragemeiit whioh they 
gave ta one another through the hppes of mutual a^ 
in the enter^rife. Nay, though they mifs of the' fir(( in« 
tended prize, and one of them ride from the reft an4 
rob a third pdrfon in the fame highway without their 
icnowleclgef out of their view, and then return to them, 
kll are guilty of robbery, for they came together with 
%n intent to fob, and to aitiit one another in {o doing. 
t Haw. P,. d fa. 34. I Hal/s P. C. 533, 534, 337, >* 

• • .'".i ■-..".'.. e ;• • .► f i ' L. .! . • , ■ ; , , , * 

• . • • 

To fupport an {ndlflment for larcing from the perfon, 
the evidence muiO: not only amount to a taking away, bu^ 
rauft (hew the taking to be from the perfoh. ' 

And under this riile^ ' not only the taking away a horfe 
from a man whereon he is aftuafty ridinffir, or money out of 
his pocket, hilt alio the taking of iany thing from him (j^/^/ji 
and before his face,'' which 1$ under his immediate and 
{>erf(ynal care and prote£tion, niky properly be faid to be 
a taking ^iw the perfon. 'And therefore nc who having 
firft aiTaulted' me ^takeis awdy ihjr hof^ci ftandihg by me \ 
6r having p^^ mfe in fear ^ &n4^i taf cstttle in niy pre^ 
fbnce, out < of nly pauute, ot jfakes up^niy puirfe, which 
in my fright I caft into ia bufl),'6r my hat which fell from 
hry bead, or 'robs my (ervani;' olF my'ibo^ey before my» 
fkee, mi&y be indi£):ea as having t^kea fueh things front 
my perfon. ' 1 t^it/k. P. C. ca. 34; i ffaU, 533. & i?. C 
27. C^^. 34>35. Dnlt.c.' too. 3^^.69. Styles^ 
1^6: Salk.^6iy. Car/i. 145. -{/ftt/iif^toij. ' 

■ • » < 

The takhig mu(t appear tolicfibfi^ueffito the fear, for 
fear is'the diftihguiiliing ingredient between robbery and 
Other larcenieW^ 2 Infi. 68. 2 Roll. 154. i Hale^ P. C, 535. 

So ruledin'tlife King v. Richard Moss, Ofd-Bfitley^ 
M^yfejf. 1 784. In evidence it appeared that the defen- 
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4ini clandeftiflely^ ftol^ a purfe, afid, on its being jifeof 

jered in his cuftody, denounced vengeance againll the 
owner if he fpokc of it, and then rode awajr. The 
COURT held this taking to he Jtmple larceny only, and npf: 
ipobtery, bepaufe tlitfeqr^ eitccited by the n^cnaccs of the 
prifpner Vas ifubfequent %o th{^ ft^alif|g« 
* So ^heire feverai men find another apparently intox- 
icated, and fwearing ht (hall go homC;^ they drag, abufct 
^ick him, ^nd clandeftinely take His moiiey, this is not 
riMery ; for no demand is made of money, nor znjfiar 
excited for the purpofe of obtainin? it. i Hawt. P. CJ 
7 edit, vol, I. 22S* 

i it/ 

. The ev}dence f^uft ihew that ^e taking was i^Ufftf 
Tmd therefore wheneyeir a perform afiauhs another witii 
itich circumfiances of terror, as p^t him into fear, and Canfc 
|iim by realba of ftich fear to gart with his money os 
pther pro|>erty, the ' taking thereof is robbery % ^hethec 
diere were any weapon drawn or nci^j or whether the perrf 
ion aflaulted deliyered \\^ nioiKey or goods upoQ th^ 
othet^s coiniiKUidy'oir aftscrwards g^ve it to him iippn hif 
ceafihg to nfe force, and begging alms : for he was put 
\tiX,oJkar by bis a&nflt; and giiv^s )okm his money or good^ 
\o get jrid of him. I ffa^k. P. C, tf^l♦ 34. l gale's, F,. (X 
533,^34. Cn?fijft, 34. J3a/t <!«. loo, 
- So in the Kiwd v. Gascoign^, OldrSai/ey, O^ier/e^ 
1783. It was rake), that if a conftabk, ^e, by means 
of handrCufTs or bl^r viQlenee, eKtort money from a 
prifoner'in his cui^ody, t|iis is robI>ery. Le(wA Cr. Ca^ 
3 edit^^i* 44 £Jw. 3.^/. 14. 4 Hen.4. pf. 3. Staunfi 
ij. Kelyfig 4^. I ^fiWXj P. C. 597. 

So as in th6 King ti. Lahier, Qld-Bailey^ May fejf* 
I7{f4. To fnatch an ear-ring from a lady's ear, fo that 
the ear is thereby torn through, is fuch a taking by vio*' 
knee as cqnftitutes rMery. Und. 360. Aitt 593. 
' But, as in the King %(. Baesr^ Old-BaiUy^ ^ Dec. feff. 
1783. To fnatch a bundle of goods from the hands of 
another, {6 that no ftf nggle be made to keep them, is 
hot fuch a taking wjth force and violence as V^iU conftl* 
fute robbery. Leorb Cr* Ca- 3 edit. 324. 
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And as in the VHmct v. Kmewlamd, Old-Bailey^ Jan^ 
pff. 1796. To obtain money by ? threat to fend /pr ^ 
conftable^ to tai(:e the painty before a magiftrate, and 
from thence to prifon, is not r^bery $ for the threat of 
legal imprifonment is not fufficient alarm to indupe a 
peribn to part with property* Bid. 835* 

<tule tbe <tti^^. 

But it is not nece^ary that the hSt of aHual fear^ 
fhould either be laid in the indi£^ment, or be proved 
ixpon the tri^l ; it is fufficient if the o^ence he charged 
to be dotie violenter e$ contra voluntatem. ' 

Fojier quotes the above as an ppipion of lord Holfsp 
tQ which he implicitly accedes % and a(kS| fappofe the 
true man h (knocked down, without any previous warn- 
ing to awaken his fears, and lieth totally infenfible while 
the thief rlfleth his pockets, is not this a robbery ? Tet 
where is the ctrcumftance of aflual fear ? Or, fuppofe 
the true m^n maketh refiftance, but is overpowered, 
atfd his property taken from him, by mere dint of fupe- 
fior ftrength, this donbtlefs is a i^obbery, And in cafes 
where the true man ddivereth his purfe without refill* 
ance, if the iz€t be attended without thofe circumftan* 
€ea of violence and terror^ whieh in common experience 
are likely to make a man part with his property for the 
fafety of his perfon^ that will amount to a robbery. 
And if fear be a neceflary ingredient, the law in odium 
Jj^iatoris^ will prefume fear^ where there appeareth ta 
be fo juft a ground for it. BoR^ 128> 120. 4 BlacU^ 
Comm. 243, 

UtAt tbe j|lintf)i. • 

And if it appear upon evidence, that the taking frosi 
the perfon was attended with thofe circumftances of vior 
lence and terror, which in common e^iperiepce are likely 
to induce ^ man to part with his property, againft his 
confent, either for the fafety of his perfon, or the pre-* 
fervation of his charadler and good n^mei it wUl aipount 
to a robbery. . # 



So in itiic KiNd V. DoKNALLY, Otd'-Baiity^ PSrudtf 
fejf, 1779. The honourable Charles Fielding gave in evi* 
dence a ferles of fads, from which it appeared, that the 
prifoner meeting him in the ftreet demanded a prefent, 
adding) « you had better comply, or I will take you 
<< before a magiftrate, and accufe you of an attempt ta 
** commit an unnatural crime." The jurv found the 
prifoner guilty. j and faid they were fatisned «< that Mr* 
«* Fielding delivered his money through fear^ and under 
«* apprehenfion that his life was in danger," The ques- 
tion, « whether this offence amounts to robbery," wa» 
fubmitted to the twelve judges. Counfel were heard^ 
and the judges were unanimoufly of opinion, that the 
prifoner was guilty of robbery and properly convi£ted^ 
Leach Ck Ca. 3 edit. 229. Joneis ca. Ufid. 164. Hick* 
nmn^scalibid, 310* 

fiule tSfe €ent|(. 

If the indi3ment charge the robbery to have bden coir^- 
comthitted in the king's high^way^ and it appears, on evi* 
dence, to have been committed in a private footpath, or 
any other place, the offender iha^ have his clergy ; not- 
withftanding the Jlat. 23 Hen. 8. ca. i. Irijh, 1 1 Joe. i. 
4:a, 3. I Stat, at large 437. The King v. Stokeman. Old" 
Bailey^ May feJjT. i^lZ. I Hawk. P.C. 7 edit. ca. 34. 
^f.3. Moor 16. %Hale^ F^ C. 349* 



CHAPTER XXI. 



Of Evidence to ft^pport an indiBment for felomoujly taking 
Moneyy Goods, or Chatties from the perfin of any other y 
privately, without his knowledge. Stat. 8 JEJiz* ca. 4. 

As this ftatutev^^g. intended to fuppriefs a certain fpe^ 
cles of dexteriey a^^Jnil the fuccefs of which the com* 
mon vigilance of ix^^fcixid was found inadequate 5 there- 
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tort if tiie larceny is in the flight^ft degree discovered a( 
the tithe it is committing, the ofiender is not within the' 
peh^itj 6f the ad; 

. Alio wheri it Appears in eiridencc that the pet fofi lofirig 
his property was fb IhtoScicated By liquor ^^ to be alto-^ 
(gether fenfelefs^ the offender fllall have hhj tlergy. Thi 
King V* GrMe, Leach^ Ciri Ca. 3 edit, I75; The King vi 
Maty Readings ibidi 

liioiigk th«f edrhtrary was formerly held, yef ^iie Judgett 
have recently ruled that privately ftealing from the per* 
ioH of a man while he is afleep is within the ftatute^ aid 
takes away clergy^ 

As where the pfofecutoi" i mittti of a fhifj wa^ foh- 
bed in his cabbin while he wa$ a(Iee|> privately and witn<£ 
otit his kncHvIed^. So where a waggoner was^ jleepin^ 
in the ftable of ail inii yatd. TChtonpfids tafe. Leacbt 
Cr. Ca. 498^ WHliamfs cafe^ ibid. 558'. and tb^ Kit^ tj 
iuimacei Uld-Bailey^ J^fy fijf ^19^^^ 






CHAPTER Tail. 



Of Evtdencd U juppori ah IhdiBment for Biiirgldry^ ivhtcB 
is .the felotiioujly brenking and entering the Mat^on^ 
houfe y^ another y or th^ W'dtk w Gates of a Walled 
Town in the nighty to the intent to commit fome Felony 
nvifbih the famey whether tke felom&Us intent be esiecut^d 
w not, \ Uanjoh P. C. ca. 38* i Hale Pi C 549J 
3 In^, 63. 4 Blachf Commi 25tJ. 

Sufe tf^ jFfffif ^ 

'f HE word ** noncahtet^* is neceflary iti' an indi^imenf 
for this offence, and it cannot be fatisfied in a legal 

ienfe^ 



1 



6ai 

fenfei i£ it appear upon the evidencCi that there Was lb 
inuch clay-light at die time, that a man's countenance 
might be difcerned thereby. Dalt. r. 151. i Hanvh 
iP. C. ca. 38. S. P. C. 36. 3 Inp. 63. SaviUe 47. 
Cromp. 32, 33, 7 Co. i. 34, 1 Hale P. C. 550. 9 Cct 
66. 4 BL Cm. 224. Cro. Elix. 583. Fuje/s cafe. 

Sufe tbe j^coniu 

So atfo to complete thi§ oifencci theire muft be evi* 
dence not only of an efttry but of a breaking; for the 
Words **Jregif* and " intravif* being both of them pre* 
cifely neceifary in the indidiment, both muft be fatisfied ; 
and zforthrari therefore there can be nb burglary where 
fuch evidence is wanting, as if upon the bare afTault 
upon a houie the owner throw out his money. Dier 99. 
S. P. C. 30. 3 inji. 6/^. I Hale^s Pi C. 551. 556* 
Cromp. 31. Dallifon 22. Pult. 132. F0/1. 108. I HawL 
P. C. ca. 38. 

Iltule tbe Cbiriu 

Evidence of fuch breaking as is implied by law, in 
every unlawful entry on the poffeffion of another, and 
will maintain a common indictment or a£lion of trefpafSf 
quare claufum fregit^ will not fatisfy the words felomce 
ourglariter jregit^ eicept in fome fpecial cafes, in which 
it is accompanied with fuch circumftances as make it as^ 
heinous as an a£tual breaking, i Hawk. P. C. ca. '^^.* 
I HaleP.C.^oSt 527, 551. 

Thus, if a fervant in the houfe, lodging in a room 
remote from his mafter, in the night time draweth the 
latch of a door to come at his matter's chamber, with 
an intent to kill him. This, on fpecial verdi£t, agreed 
by all the judges to be burglary. Kelyng 67. and Vide 
Bayhef^s cdfe^ ibid, and Poph. ^4. 5. C. Hutton 20. Dyir 

99' 

From the above rule it follows, that if one enter into 

a houfe by a door which he finds open, or throii^h a 

hole which was made there before and fteals goods, or 

draw any thing out of a houfe through a door or win* 

4 u dow, 
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dow, which yi/t^xt open before, or enter into a houfe by 
the dooifs, open in the day timei and lie there until 
^ight, and then rob and go away without breaking any 
payt of the houfei he is not guilty of burglary, i Ha*wL 
P. C» ca. 38. 1 Anderf 114, 115. SaviJ/e ^^. Fofi. 
107. 

But it is certain he would have been guilty thereof, if 
he had opened the window, or unlocked the door, or 
broke a hole in the wall, ai^d then entered, &c. Or 
having lain in the houfe, by the owner's confent, he had 
but unlatched a chamber-door, or if he bad come down 
by the chimney, for that was inclofed as much as the 
nature of the thing would bear. Fo/l* 107. 

,On the ppinciplc of the above rule it hath been re- 
folv^d, that where divers perfons came to a houfe with 
an intent to rob it, and knocked at the door, pretending 
to hAYC bufi^efs widi the owner, and being by that 
means let in, rifled the houfe, they were guilty of bur- 
glary* 

So in Le Mott's cafe ; thieves came with an intent 
to rob Mr. Juftice Wilde, Finding the door locked, pre* 
tending they came to fpeak with him, a fervant opened 
the door, and they entered the houfe and robbed. This 
being in the night, it was adjudged burglary \ for the 
ifitention being to rob, and getting the . door open by a 
fcJfe pretence^ this was in fraudeni legis^ and was in law 
«n a£)iual breaking. Kelyng 43. 

Sa on argument by the Attorney^enernl (Toler) and 
Mac Nally for the crown, and Jonah Green for the pri- 
fener, it was ruled, that procuring the door to be opened 
in the night, by pretence of having a letter to deliver, gr 
by any other device, if there be evidence to fhew a precon- 
certed plan or intent to rob the houfe by that means, is 
burglary *, though the party fo entering be apprehended on 
enteriog the houfe by perfons waiting within fide fpecially 
for that purpofe. Cofnmijf, oyer and terminer y Dublin^ ^ 7 99 • 

iSo if men pretend a warrant to a conuable, or caufe 

the hue and cryy and bring him along with them, and 

tunder that pretence rob the houfe, if it be in the night 

thift i$ burglary. Rid. i Hal^s P. C. S5^\ 3 •^^* ^4- 

And 



6o3 

, And alfo in the King v. Casey and Cotter, OA/- 
Bailey feff. October j 1666, it was ruled, that perfons 
taking lodgings and robbing the landlord at night, n 
burglary ; for the law will not. endure juftice to b^ dcr 
frauded by cvaGons. Kelyng 52, 63. 

As to the entry, it feems that evidence of any, . |h9 
leaft entry, with the whole, or with but part of the 
body, or with any inftrun»en^ or weapon, will fatisfy the 
word <* ffttravit" in an indi£kment for burglary. Dalt. 
{51. Kefyng 6^. I Hale's P. C. 553, 555. ' 4 JBIacK 
Qomm. 2j^^y I Hawk. P.C. ca, ^t. ' ' * 

The KiHG V. George Gibbons, Old^Sat/ey^ j^ne 
Jeffl I751> is in point. It appeared in evidence, that the 
prifoner, jri the night time, cut a hole in the window 
Ihutters oiF the profecutbr's fhop, which was part of his 
dwelling-houfe, and putting his hand through the hole 
took out watches, but no entry 'was proved otherwife, 
and this was holden burglary. Fo/f. 107, 108. 

So proof that one do piit his foot over a threfliold, ot 
his hand, or a hook, or piftol withift a window; or 
luf n the k^y of a door which is locked within fide ; or 
difcharge a loaded gun into a houfe, it is eyidence <^f an 
entry, i Haivk. P. C. ca. ^S. 

But the inftrument muft be introduced for the fpecial 
purpofe of committing the felony. 

Therefore in the King v. John Hughes, and others, 
Old'Bailey^ Decemb. fejl 1785, It appeared in evidence, 
that the prifoner had bored a hole with an inftrument 
called a centre bi^, through the pannelof the hpufe dl>or, 
near to one of the bolts by which it wa« fa^ened, and 
that (bine pieces of the brqken pannel were found within 
fide ; but it did not appear that any inftrumeat, except 
the point of the centre bitf or that^ any part of the pri- 
foners bodies had been within fide irhe ho^ife, or that the 
apperture made, was large enough toradmitia olan^s 
hand* , » '. 

■ .. '4H-2 . . .. ... - ..The 
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The COURT were clearly of opinion, tbaf this was a fuffi^ 
cient breaking ; but there muil be both a breaking and 
nn entering to conftitute the burglary, and the breaking 
muft be fuch as will afford the burglar an opportunity of 
entering fo as to commit the intended felony, or of in* 
troducing fome part of his bqdy, pr fome inftrument 
proper for committing the felony. Leaches Cr. Ca: 3 eJ^ 

Unit tlj$ Ait^^ 

tn fome cafes a man may ^e guilty of burglary, who 
never made any a£tual entry at all. 

As where divers come to commit 2^ burglary together, 
S^nd fome ft?ind to watch in adjacent places, and others 
enter and rob, &c. for ix\ all fuch 9afe^, the a£% pf qne 
Is in judgment of law the a£t of all : it was a common 
caufe with them, each man opqr^ted in his ftatioo, at 
the fame inftant, towards the fame common end, anq 
the part e^ch man took, tended to give countenance, en- 
couragement and protection to the whole gang, and to 
infure the fuccefs of their common enterpriT^. i Hawh^ 
P.'C. fa, 38. I Hale's P. C. 439, 555* ^etyng III. 
Cromp. 32. Fojf. 350, 353. 

It has alfo been determine4 in the Kinc t*. Joshua 
Cornwall, Mich. 4 Geo, 2. that a fervant who confe* 
derating with a rogue lets him in to rob a houfe, &c. ia 
guilty of burglary, as much astl^e rogue him felf. i $jtra^ 
881. Dalt 151. 1 Ha(e 555. I Haivk, ^. C ca, 38. 
1© St Tr. 43^. S. C. 

Iftule tbt ^eb^tf)* 

It h ena£ied, " That if any perfon (hall enter into the 
f manfion, or •dwelling houfe 6f another, by day or by 
<f night, without brea^ng the fame, with an intent to 
«* commit felony, or being in fuch ^ houfe, (hall com- 
14 mit any felony, and fhall in the night time break the 
J* faid houfe, to get out of the fame^ fuch perfon is, and 
t*^ jQiali be taken to be guilty of burglary, and oufted of 
<^ the benefit of clergy, in the fame manner as if fuch 
ff p<^r(on had l^roken and ent^ed the faid houfe in the 

M night 
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" night time, with an intent to commit felony there." 
Stat. 12 Anne ca, z. 

With regard to cupboards, prefles, &c. they being 
merely moveables, breaking them is not evidence of 
burglsury. Foft. lop. 

ftule tfje tfigbtb* 

Whatever kind of entry will make a man guilty of 
burglary at common law, will be fiifficient evidence to 
bring the cafe within the ftatutes againft houfe-breaking, 
attended with larceny in the 'day time. Stat, l Mdv/* 0* 
ca* 12. fif* 10. 39 Eliz.ca^ 15. Foft. lo?. 
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CHAPTER XXIIL 

Of Evidence neceffary to fupport an IndiEfment for ARS6it, 
Qr the miJichufly and voluntarily burning the HouTe tf 
another, by night or by day. 

iitxit ti)t JFirft^ 

NEITHER evidence of the bare intention tq burn a 
houfe, nor even an adual attempt to do it, by putting 
fire to part of a houfe, will amount to felony, if no 
part of it be burnt, for the indidlment muft hate the 
words, incendit et combuffit^ But if any part be burned, 
though the fire afterwards go out, or be put out, it fupports 
the indictment, l Hawk. P^ C. ca. 39. i HaUis P. C. 
570. Palt. iq^. 3 Inft. 66. 4 B/ackf Comm. 222. 

The houfe dcfcribed in evidence, muft be the fame 
]kind as that named in the indi£):ment. 

Ttiereforc in the King v. Sarah Taylor, Lent ajl 
Rochejfery 33 Geo. 2. The prifoner was indi<S):ed for 
having burned a certain out* houfe, called ^paper^mill^ 
and it appeared that only a large quantity of paper that 
was drying on a loft, annexed to and belonging to the 
mill was fet fire to, but that no part of the mill was fet 
fire to or confumed. the evidence was held infufficient. 
f^di^i Cr. Ca. 3 edi^ ^g^ 

'^. CHAPTER 
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CHAPTER XXIV. 



Of Evidence to fupport the charge of a crime agcnnft 
Nature ; of Rape ; of having carnal knowledge of an 
Infant i and of forcible Marriage, 

IRuIe tbe jPtrtt. 

IN every indi£tment for fodomy or beaftiality^ there 
muft be the words rem hahui^venereamy it camaKter 
cognovit ; wherefore to make a rape there muft be an. 
a^ual penetration, or res in re proved, as alfo in bugr 
gery. Therefor^ emiffio feminis is indeed an evidence of 
penetration^ but fingly of itfelf, it makes neither rape 
nor buggery, but it is only an attempt of rape or bug- 

-gery. 3 Injt. 59- 

Hale, fays, but the leaft penetration maketh it rape 
or buggery ; although there bfe not emiffioni feminisy and 
therefore lord Coke muft be wrong, and contradids what 
he fays in his Pleas of the Crown } and befides, it is 
ipoffible a rape may be committed by fome quibus virga^ 
treElo adftt et emiffio feminis ex quodam defeElH^ deftt. i Hale^s 

P. (7. 630. 

Rate tf)e .f>ecnn&. 

Of late years it has not been cuftomary to preft a 
woman to give evidence of the above particulars \ and 
it has been held fufBcient if the profeci^trix fwear, that 
the defendant had carnal knowledge of her perfon, 
againft her confent ; or carnal knowledge of her body 
as her hufband had. The King v. Lidnvelly Efq. Spring 
off. Naasy 1800, before lord Carlton, C. J. 

fiule tbe €\yxt. 

It is ftrong, but not a conclufive prefumpfion againft 
the profecutrix, that (he made no complaint in a rea- 

fonable 
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fonable time after the fa£ls. t Hanvk. P. C. ca, 41. 
Pulton 1 34. I Hale P. C. 630. Ru/hw, Coll. part 2. I co. 

iSuIe tbt Snmti). 

' But offences of this nature arc not mitigatedi by (hcw<^ 
ing that the woman at laft yielded to the Yiolence \ i( 
fuch her confent was forced by fear of death, or of 
durefs. Dalt. ca. 105, 607. i Hawk. P. G. ca, 41. 

«ufe tie JFifrt)* 

Neither is it an excufe that {he confented aftef the 
faft •, or that flic was a common ftrumpet ; for (he Is 
dill under the prote£):ion of the law, and may not be 
forced. But it was anciently faid to be no rape, to force 
a man's own concubine, i Hawk. P. C. ca.41. i Rufr. 
Coll. part. 2, 100. BraB. 147, 148. 

On an indiftment upon the ftatute, « that whoever 
«« (hall unlawfully and carnally know and abufe any 
«< woman child, tender the age of ten years, fliall fuffer as 
<^ a felon, without clergy," evidence of confent by the 
child is not material ; but it muft be . proved that the 
defendant entered her body. And her age muft be proved. 
(The age twelve.) i Hawk. P. C. ca. 41. Crown Cir. 
Comp. 7 edit. 659. 3 Burr. 1696. ThirkelPs cafe. Cro. 
Car. 332. Martin Pagers cafe. Vide Infant^ Ante 149. 
^tat. 18 Eliz. ca. 7. Irijb. 9 Ann.ca. 6. fee. 2. 

For evidence by the woman forced to marry. Vide 
Ante 179. 



CHAPTER XXV* 

Evidence offending a threatening Letter. 

IT has been ruled in ^^^ King v. GiiIdwood, OW- 
Bailej^'y February r/r 17 76, that if a petfon deliver a 

Jf' threatening 
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threatening letter to a common porter pr mcflage-eart ief^ 
defiring him to put it into the poft-office, it is evidena 
that the perfon who delivered it knew of its Contents, 
although the letter was fealed at the time it was fo deli- 
Ycred. Leach. Cr. Ca. 3 edit, 169. 

So in the fame cafe it was alfo ruled^ that if a lettef 
of this defcription be couched in ambiguous terms, the 
queftion whether the words it contains amount to evi- 
dence of a threat, may be referred to the confideration 
of the jury. Ibid* 



CHAPTER XXVIi 



Of E^fideftce to fupport dn IndiBment for an Ajfauh and 
Battery y and for aggravated Affaults. 

aule tje jFfrtt. 

' EVIDENCE of an attempt with force and violence to 
do a corporal hurt to another, fupports the indidment. 
J Hawk, P. C. ca, 6a. 

As by ftriking at the perfon with or without weapon* 
Prefenting a gun within the diftance it can carry \ point-* 
ing a pitchfork, &c. holding up the iift, or other fuch a£t^ 
in an angry and threatening manner. Ibid* 

Evidetice ot the fmalleft injury done to the perfon of 
a man, in an angry, revengeful, rude, or infdlent man- 
ner, as by fpitting in his face^ or any way touching him 
in anger, or violently joftling him out of the way, con- 
fiitutes a battery, in contemplation of law* Ibid. 

When a man, in his own defence, beats another who 
afiaults him, &c. he may give the previous aifault in evi- 
dence 




deiice as a juftification ; unkfs the. blow be iii a church 
hr church- yard, &c. 3id. 6 Mod. I'ji^ 230, 263* 

4 Blacif. Cetnrk. 145, 2I6. ti Mod. 43, 52. 2 SM. 
642. i Z.0r// Raym, 177. 1 Sid&f. 246. ife/f 699. 
Cro. jac. 307. Cr^. Ciir, 467. fFynfiis JSuftcfnipta, 
io/. 3. 4^^ 47. 

t is en^£ied, that if any perfoni with an bfienfive 
Weapon or inftrumeht, Unlawfully and malicioufly (hall 
iiifaUlt ; or (hall by menaces, or in or by any forcible and 
^^iolent, mannet, demand any money, goods, or chattle^|| 
6f or from any perfon or perfdns^ with a felonious intent 
t9 rdbi he iUall be tranfported. BtaU 7 Geo. i. ca. 21. 
irtjb. 21 Geo. 2. ca. 12. 6 Stat, ^t large 856. 

Oii which ftatute it has been ruled, that to complele 
ihe crim^, not only Sh ajfatdu as by holding a ptftol 
towards a coaichman, and telling hiih to ftop^ but si 
demand of the. money or other property, muft ^e proved. 
% Hawk. P. C. ca. 55. Peter Parfai^s ca/e, Otd-Bai/ey, 
feff:i'j46. HaiodrcFs cafe^ Old^Baileyy 17a J. Leach Cn 
Ca. 3 edtii 23; 

IRule tlje rt i . 

, llie evidence iiiuft ftew, that botli the efaitlt and th<i 
iemand were made upon the perfon intended to be robbed« 
Thomas's caff, Old-BaUey, July feff. 17 84. Leach Cn 
C/i. 372^ 

The e^iden^e hiuft {hew^ thai the aflauU ^itrai ihadt 
ii^ith ail ofi^nfive weapon^ of the fame kind as that which 
is laid in the indi£kment : or that a demand was made ol 
goods; Jacifotfs cafcy Old^Bailey, Apjril fef. 1783* 
Leach Cr. Ca. 3 ^^y^^ 303. The King n^i Rimnattti 

5 Term. Rep. 16^^ 
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Chapter j^xvil 

a^ jkvideftce admtffible to fupport an Jtndtffment for d 
Confpiracy^ of High Treafon^ or Confptractes to com^ 
0tit other C^encea 

....■< • . . V 

EVIDENCE may be given pf a treafonable confpw 
tacyy at any time before or tfter the day alledged in the 
sndidment. 

.As in the Kino v. CaARNpcK, and Keys, Oid^ 
Bailey^ Marchy i WilL'^. 1^95* Wore HotT, C. J. and 
Treby, C. J. 

Chamocif one of the prifonersj obje^^ed to evidence 
being received of any h& done the preceding year^ as 
nothing was mentioned in the indi£):ment of that year. 

Holt, C. J. The day is not material^ It is only a 
eircumftance, but in form fome day before the indiA- 
ment is preferred niuft be laid ; and though the day laid 
in the indi£tment is the tenth of February, yet it is alfo 
faid, that the things contained in the indi£hnent were 
done likewife at divefd days and times, as well before as 
after; and fo the indi£l:ment comprehends even what 
might be done the laft year as well as this. Neither 
are the witnefies tied up either to the particular time or 
place mentioned in the indi£lment, fo it be within tife 
county^ and before the indi£tment preferred. All that is 
to be regarded is, that no evidence can be given or ad- 
mitted, of any othet fpecies of treafon, but what is 
eontaiaeid in the indi^ment \ for a man may certainly be 
tndiifled for a treafon committed this year, and upon his 
trial evidence may be given of tht fame treafon committed 
the year before. And the reafon is good, for the trea- 
fon coofifting in imagining and compaiBng the king's 
death, which may be manifefted ' by diverfe overt-adls^ 
fome before^ fome o«, and others fnce^ the tenth of Fe- 
bruary, (the day laid) yet they are evidence of one treafon, 

which 
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^hUh is tHe coo)ipa0ing the king's death. It matters 
i^ot how f^r back the confpiracy reaches^ or did begin, if 
it was afterwards purfued, proof may be given of it ; 
and this is not unufual^ and the common law is plain oiji 
it. 4 -5^. ^r. jiyo. Af^tf 4ip(5» 

mule tbc &ttfmti. 

TI>c exiftei^pe of a confpiracy being proved, the aft 
of any one man engaged in fucn confpiracy^ though not 
on his trial, is evidence to criminate thofe with whom 
he co-operated, though they are not qn trial. 

B^t the declarations of a perfon pnconnefted with the 
defendani: on trial, except as he may at particular occa- 
l^on )l>e in his ^onipany, cannot in any cafe be received 
ill evidence. 

In lor4 ^TR^FFORD^s'cafe, 32 C^r, 2. the ^dence W2S 
^rrang^d in two parts, gf nera/ ^nd particular. The ge- 
yicr^l evidence to (hew the uniyerfal confpiracy ; the par- 
ticular Jo (hew what fpeciaj part the prifoner had in that 
confpiracy.-- Accordingly witnefles were produced, firft^ 
to prpve the exiftence of the plot charged in the im- 
peachment^ and were permitted to ftate fadts of the con- 
fpiracy that took place both in England and abroad \ and 
jthe exiftenge of the confpiracy being thus e(lablifhed> 
^hen, fadls perfonally applicable to the prifoner were 
given in evidence. 3 St.Tr. 109. ' 

So in lord JIiOVAt's cafe, 20 Geo. 2. 1746-7. The 
firl^ clafi? of evidence was arranged to fhew the fcheme 
of rebellion began and carried on, for bringing over 
the Pretender, by aid of foreign force | the fecond 
included evidence of the more immediate fcene of 
a£tion, and the particular part ^e prifpntr took in it. 
p St. Tr. 615, 630. 

In the King v. Thomas Hardt, high treafon, fef- 

Jions-houfe^ Old-Bailey^ 06fober and Novmaer, 39 Geo. 3, 

James David/on^ a printer, depofed that Mr. Thelwell^ 

findiAcd for treafon with Itardyt but not on trial) 

brought a manufcript to him and Ji^r^^ him to print it. ' 

f^rjkiney for the prifoner, objefted, that what T^f/w^AT 
fa^ was not evidence againft Hardy* 
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> " . - ' 

Garrow ii^fifted^ that after having proved ^ connediqi) 
and confpiracy between ThelweU and the prifoner^ all th^ 
isifls of Tiehvell, or any other perfon againill whom cvf^ 
dence had b6en giyen^ of accelGon to the general plan 
of confpiracy, was clearly evidence agaihft every maii 
icharged witn that confpiracy. 

Er/kint admired there ^s no doubt that upon an In* 
diflment fojr a confpiracy, be the confpiracy to do onp 
ad; or: ahothei:, or be (he quality of the a£^ done, when 
^t is done, what it m^y, that as f^r as perfons are con* 
ne£led a^ing together towards one purpofe, whiph pur^ 
pofe conftitutes the crime, they niay be involved to<^ 
getber by evidence ; but that is not the queftion heire, 
sind the cour): will not allow it to be a(ked, whether The^ 
well did dire£l him to print that paper^ Hardy not being 

pre/ent. '" '"',/' \ " '" ' " ^""^''" 

Etrb, G. B. faid, This purports to ^e a paper con- 
taining' a refolution at a general meeting of the LoodoQ 
Correfpon4ing Society ; it is brought to the printer b j 
one of the members of that fociety, the prifoner being 
another inember of that fociety, a£ting in that fociety 
as the fecretary, and this beitig a printed paper pro- 
duced by one of them, it does feem to me that in a ge- 
neral charge of a confpiracy^ this is evidence to prove 
a circum(lance in tKat confpiracy : whether it will be 
ultimately (o brought home to the prifoner Hardy^ as that 
iie^fiiould be refponfible for the guilt of having publi(he4 
it, may be another coiifideration ; but that it is a branch 
of the confpiracy, and a circumi^ance occurring in it^ 
ihe import of the paper plainly proves, flardf^ trial^ 
(Gurniy^j edit. J vol. i . 345, 6 & 7. * - 

In the fame cafe, Qarrow fubmitted tha( having proved 
ThelweU a member* and agent of the Correfponding So- 
Giety, the crown was entitled to give in evidence againft 
Hardy a letter froni Tbelwell^ purporting to hajve con- 
tained feveral of the focieties addreiles and feditious 
ibngs conipofed and fung by' ThelweU at their meetings ; 
and that any a£t of ThelwelPs fo iii furtherance of the: 
confpiracy, was evidence againft the defendant. 

Erjfnne. It appears ThelweU was an ageiit for the 
publication of this addrefs, which turns out to be an z€t 

of 
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pf the feciely : wha^ an zgtnt Joes is one IJung, but what 
an zgcnt fays has been done is another thing ; therefore 
W^^ Thelweil has faid is i)ot evidence zgz\n^ Hardy^ 
Many nriay n^eet for obje£is which they may all leaguie 
\n an4 be conn(p£led together ; and if crinainal, all cri«f 
minal. But ^he declaration of on^ man^ fuppQfing he 
flrives at any particular Qbje£|b, and makes ufe of any 
particular language to expref^ hi^ mind, with regard to 
patoljjeA, cannot be evideiice. ^s far as ^11 the z&^ 
of the ' fociety are giyen in evidence^ as far as any thing 
has bejpn faid in the frefence of Hardy at ipeetirigs he at:r 
tended, all fhefe are eyidenqe againft him | and fo if 
every thii^g that Tf^efwell does it\ this partial agency ; for 
he is not ^ftabliihed to b^ the uniyerfal agent of Hardy, 
put only particular ^gftnt for procuring the prii^^ing oi 
^ particular paper. 

Giibs, fame . fide.— The queftjon is, whether Hardy 
has compa^d the king-s death, and v^hether he has done 
any of the z(Xs charged in the indi^ment as overt-ad^ 
}n the profecution of that defign. The evidence ofiered 
IS, that ThelwelL who is in the fame indictment with 
Hardyy not by any communication with Hardy, not ia 
confequence of any pre*concerted fcheme between him 
and Hardy, did write this letter. Now with refpefl: tQ 
any thing that paiTed at the meeting at v^hich Hardy ims% 
with refpe£l to any thing that was done by any othev 
perfon diredied and inftruded by Hardy to do that thing|» 
we admit that thofe things which pafied at the fociety in 
Hardfs prefence, and that any thing which was done bj 
Another perfon by the direflion of if^ir^ could be evidence 
againft Hardy ; but to what point in the' indidment the 
Jetter written by Thfl'wflly which it is not proved Hardy 
ever had any knowledge of, does nor appear. 

The three queftions are, firft, yrhether Hardy com* 
pafled the king's death ; fecond, whether he committed, 
any of the z(k^ which were ftated as overt- a£la ; and 
third, whether he committed theni in the profecution o£ 
a defign upon the king's life. He fubmitted that a letter 
^itten by SrJ^/%i//, without the knowledge oi Hardy, 
could not be evid^^e of the aft of Hardf^ mind, thcrer 
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With ttfptSk to die exiftence of the tStt that are Iai4 
jfts overt-a£i;S| thejr muft be proved fpecificatljr ppon al} 
(the prifoners in tbe indi£irnent. The prefent trial 1$ 
only of Hardy, The prefent queftion i^, whether he di^ 
zny of thefe a£k8. Then the declaration pf ,;^^(>ther mat|, 
whether by word of mouth pf bf letter^ cannpt prove 
the fad upon Hardy. 

Then fuppofe ^he adis prored, the third (hti^g to be 
proved is, that the a£l was dpne in the pfrpfeputiot^ 
of a defign upon the king's life \ th/en nothing that i$ 
faidy written, or done by a third perfon, withput thjf? 
authority of Hardy^ can prove that Hardy meant to pro- 
duce the efFed that is irppu^ed to him, namely the de- 
ftrudion of the king. Therefore this letter ^ittpn by 
^hehvell does npt appear" to conduce to the proof of 
either of the three things imputed by thi$ indidment \ 
aaroely, that he ^ompai^d the king's death, th^t he in 
point of hOi committed any of the a£ts (lifted in the 
indi£lment as overt-afls of that defign ; Qr fuppofing 
that he committed them^ that any of thefe a£ts wer^ 
dire£led to the defign of compaQing the king's death. 
Upon neither of thefe grounds is thif lettpr s^dmiffible 
againft jjardy^ and therefore ought not to be received ii) 
evidence. 

Etsle, C. J. 0. P,- I agree that where feyeral perfon^ 
are proved to be engaged in one genecftl ^onfpir^^y, all 
the tranfa^ions of that confpir^cy, by the diff^^^^^ par- 
ties, may and ought to be given in evidence » ^nd ^t is* 
enough if the party accufed at this tim? can be prove^ 
to be privy to that general confpi|;acy; for if that is 
proved, every thing that i$ done by the d^fiergnt parties 
concerned muft be alfo imputed to him a9 a part of the 
tranfa£lion of that confpiracy.^ This letter \^ no morq 
than ThelwelN account; to a priiirate frien4 of a part which 
he had taken refpe£^ing diis paper, and qf his having 
compofed fongs ; and another paiTage in it i$ yery ipa- 
terial, as againft ^fheliinelli but, in n^y mind, fliould be 
referved until it comes to the time when Tbelv^bel/^s owq 
declarations come to be proper evidence. 

I doubt whether we ought to confide^ this privatq 
letter as any thing more than 7%^/tpf//'s declaration ^ anc^ 

TMwe{l\ 



\ 



6i5 

T^I'UklN declaration ought not to be evidence of any 
thing which, though remotely conne£^ed with this plot^ 
yet ftill does not amount to any tranfafbton done in the 
coarfe of the plot^ for the furtherance of the plot ; but 
is a mere recital of his, a fort of confei&on of fome part 
that he had taken. That is ffot like the evidence which 
we before admitted of a fa£t dcTne by Tbeltvell in carry- 
ing the papers and delirertng them to the printer, which 
is a part of the tranfadion itfelf. His account of that 
tranfa£):ion (lands upon a different footing. It feems 
juft the fame as an a£l which ihall bind a man becaufc 
he is connedled with the perfon that did the a£l ; and 
his declaration^ which fliall not bind iiSm, becaufe it is 
tio part of the z6L 

BuLLER, J4 There are two things to be corifldered 
in an indidiment of this (ott^^Firft^ whether any con- 
fpiracy exifts ; next^ what (hare the prifoner took in 
that confpiracy. When we are confidering the (ir(t 
queftio.n, any thing that pafled from any perfon who i» 
proved to be a party in the confpiracy ought to be re** 
ceived in evidence^ and it is received for the purpofe of 
(hewing what was the esftent and nature oi the confpiracy. 
Now if the cafe ftood merely upon this ground, that 
Tbeltffel/i One of the confpirators, had faid, their objef): 
was fo and fo; that would be evidence. In Damaree 
and Purchafis cafe, evidence was received of what fome 
of the party had done when the prifoner was not prefent. 
The attorney-*general fays : << I call this witnefs, not to 
*< fpeak in particular of the prifoner, but to (hew the 
« intention of the mob." On the trial of lord Southampton^ 
fomething faid by lord EJJex^ previous to the prifoncr's 
being there, was admitted in evidence. In lord George 
Gordbn^s cafe, evidence of what different perfons of. the 
mob had (aid, though he was not there, was admitted. 
In all the cafes at St. Margdrefs^htlli 1800, the fame 
thing was admitted, and with a view of (hewing what 
was tie defign then on foot, which is a very dt(lin(^ quef- 
tion from the queftion of whether the prifoner was or 
was not concerned in the extent that others might have 
been. This letter feems to have that tScGt ; for it (hews 
what fome of the parties at leaft intended by meetings 

they 
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tliey iiad held, and "^hzt they propored io tittk. tti dkii 
light) therefore^ it feems to be evidence; But befote it 
tan zfft€t th^ prifoner tiiateriaHy, it is necetfary to make 
out another point) naiiielyy that he tonfented to the ex* 
tent that the others did ; biit ftill while v^e are upon the 
^ueftion a$ to the defign, any thing that has been faiJi 
ftill more any thing that has been 'ivritieh by the cbhfpi^ 
r4tord) ought to be teeeiVed in evidence to ptov^ what 
the defigd was; 

Gro8E| J. concurred with BtLLilU' 

Mac DoNiitD, G. B. and HaTHAtty-B. v^er6 6f opinioh' 
tirith £tr&. 

EyrE) C« J. In the crafes of Darnarei arid lotiOeorgi, 
Gdrdofiy the cry of the mob at the time made a part of 
the fa^ dt the ttanfa^tion, therefore fuch evidence 
ought td be reeeited. Cortcfporideiice very often make^ 
a part of the tranfa£lioii) the corfefpchdehce of a man 
^ho is a party iii a coufpiracy, Wotild uhdoubt^Iy be 
evidence; correfpdndence is furtherance of the ploti 
but a correfpondence of a privnii nature^ a mere relatiod 
tf what has been dc^tie is a difierent thing. Hardfs tti 
(GUrnefs edit.) voL i. 360 to 369. 

In the fame cafe-*-* 

Garro*w^ for the crown, propbfed to read a letter npoif 
the principle of its being a correfpdndence between one' 
of the perfotis proved to have been a party in the confpi-s 
tacy, and ane^ther perfon at a diftant part of the kingdom^ 
likewife proved to be a party in the confpiracy; It Was at 
letter from Martin to MargaM^ at that time in cilftody 
In the T'albobth) Edi/tburgb, having been committed as a 
Aiember of the Britifc convention. This letter, he' 
fiated, to be in terms calculated to excite the l^ortheril 
people, by the do£irines which had been difieminated id 
Jjondofi, 

^rjkitie, iTiis is an ihdiflmeht for compaiiing and 
imagining the death of the king, and there are overt-a£l9 
ftated in the indi£iment) laid asr afts to ftdfil the traitor^ 
6ns intention^ which is the charge upon the record. It it 
kfiftedy that thefe a£ts involve in themfelves a foftible 
fttbverfion of the government of the coumry, which 

would 
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WovlIA invotve in it, lis a cOnfeqUenCe, the il^ath o( tfad 
king, and that therefore it is an overt-a£l, or, in otheif 
tirords, relevant evidence to prove the critHinal intention^ 
which is the fubjeft matter of this indifiment. The law 
certainly permits any other aBs of the prifoner Xo be 
given in evidence which decypher his mind, any thin^ he 
hzffaid^ any thine that he has done^ which point diredly 
and relcvaritly to the purpofe of this mdidment : but the 
court will ever recolle£i:, that the crime charged upon the 
record, is the compafiing the death of th^ king, and 
diat the overt-a£\; is the means the defendant ts charge^ 
to have made ufe df, in the accomplifhinent of that cri<^ 
fiiinal purpofe. 

Let us fee the danger of allowing the letter of* a man 
to be read, who is not charged upon this record as a 
confpirator With the prifonef . "W'e fay, any thing that 
Martin fays or writes^ can, uf)on no principle of com^ 
mon fenfe, be tonfidercd as evidence to criminate any 
body, even though he be proved a member of the cor* 
refponding fociety. Take him as a member for the fake 
of argument, upon what prlndple can the court go out 
of the ovett-a£k thafged in the indiftment? upon what 
principle can the court go beyond evidence of the dite£l 
tonfpiracy charged u^on the defendant, but lipon thi$ 
wholefdme principle which we do not contradid, namel;^ 
that any thing which can decypher the niindof the J)ri- 
foner to Ae jury, Irdm w;hehce they can collecl tliat he 
intended the death of the kih^, may be evidence againft 
him J thien, according to that, any members of the corre* 
fponding fociety, bit)ught together whete Hardy was, 
nor fpeaking of the fcirig, or ^attempting any thing that 
eoiiild lead to his majcfty-s death, would make him an- 
fwerabie for every Wicked thing that any man has faid, 
or any toan has writtett. If Martin expreffes himfelf in 
a contemptuous mannerof the king, or of his parliament, 
it may be evidence to decypher the mind of Martin^ but 
not the mind of Hardy. 

Where is this attempt at evidence to ftop ? if Martin 
is to be confidered tj^g dccypherer of the niitid of Hardy, 
dien Hardy s counf^j ^luft enter into a defehce of the 
mind oif Martin ^ -,* *nuft Call witneflfes to his cha- 

%1 ^^ 1L taatr. 
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tz&er. "Will you go the length of making a declaration 
of Maftin^s conteinpt;aou8 Jbehavidur towards the king, 
evidence not only to (hew that he thought lightly of the 
king» but that every other man did, who met for ano^ 
ihcx purpofe and for another lend ? . 

As the prifoner (lands accufed of eompafling the death 
of the, kitvgy evfeiry thing he has done himfelf, everything 
4one in his pVefence, every thing faid iii his prefence, to 
which he may be Aippofed to aflent, by continuing to 
meet the fame perfons again, is to be received in evi*' 
dence* , Suppofe, infteadpf being ^a letter to Margaret^ 
it had been a letter to Hardy himfelf, it would not be 
evidence. I cannot help a man's writing and fending a 
letter to me ; but I miy 4if^PPf ove the contents, and 
ihall this be evidence againft me ? if this letter be read^ 
Martin oi courfe muft be allowed to explain it. If the 
crowii call give the lejtter in evidence, becaufe Martin 
happened to be a member of the London correfponding 
fociety^ the correfpondence of all the affiliated focieiies, 
and every man in them may be r^ad, and the prifoner in 
turn, mu(t be aJlowed to produce; the letters of all the 
members oJF thefe focieties. Therefore, on principle of 
law, this letter cannot be read, unlefs it be (hewn that 
it is conne£led with fomething that Hard;^ and Martin 
have done together, and that it can he brought home to 
Hardy i that he knew. the fads contained in that letter^ 
and that it was fomething done in fiirtherlince an4 ac- 
Compli(hment of a confpiracy between them. 

G/^3/, adverted to the cafes of Damane and lord George 
Gordon^ what they declared while they were in a£tion, 
^as admi(rible evidence to (hew what the objeSt of thefe 
infurre£tion8 w^s, and therefore it was received : but 
the court have never determined, that the declaration 
of a perfoc unconne£i;ed with the prifoner^ could, in 
any cafe, be received in evidence* 

When a man is indided for that which is done by a 
great a(rembly, and he is prefent at fome times, and 
abfent at others, the declkrations of other men a&ing 
with him in that very z6t for which he is indi£led, are 
admi(Gble evidence to (hew what the objed of that af* 
fembly was : but why was the letter laft offered .reje6led I 

for 
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for this rcafen, becaufe it contained a relation of fads 
which relation of ftSs' the prifoner was not cognizant 
of; what is the prefent letter i it is no more tnan the 
]aft letter ; it contains a reiatioq of fa£ts ; and then they 
would add to it, that the objedi of this relation of fadis, 
Vas to keep up the fpirit of a perfon in Edinburgh. 

That a letter fliould be evidence againft the' prifoner 
which he dever faw; and for a/purpofe to which he 
pever acceded) feems againft all law, and is againft all 
juftice;' for the objed of this iiidi£Unent is to try the 
^md of Mr. Hardy ^ that isy whether he did in his mind 
cbihpafs the death of the king. 

Mr, /olicitoT'^general^ (mw lord Redfdale^ chan. of Ireland.) 
This is: a declaration of confpirators, in the progrefs of 
their confpiracy. In the laft cafe the letter was addrefled 
to a perfon not (hewn to be involved in the confpiracyl 
This letter is addrefled by Martin^ proved to be chair- 
man of a meeting^ to Margaroty deputy at the conven- 
tion held at Edinburgh ; it is therefore a converfation by 
Utteri' between two peirfons parties to the confj^racy, if 
a conipiraey i^xifted. ■•■ ^ ■ 
*' Now for the purpofe of Ihewing the exiftence of a 
confpiracy, and for the piirppfc of (hewittg what the 
views of the confpitators were, and how far they went; 
converfations of thofe confpirators^totally diftin£k from: 
the prifoner, Have conftantlv been admitted in evidence: 
In fuppdrtcif this pofition he cited lord ^affordf% cafe. 
3 S/. STir. loi/ Serjeant Maynaris fpeech. Jbii^ Lord 
Lovafs cafe. 9 St. Tr. 616. - 

Tl^ough this letter it evidence quo animo^ Martin a£ied \ 
ft is n6t dire£l evidence quo animo^ Hardy zOLtA \ but it 
is the nature of ah plots that this fort of evidence (hould" 
be given ; fevera} pferfon^ are concerned % they are brought 
into one engagekient ; fome of them may ha^e views lefsi 
culpable than other^ ; but for the purpofe of a jury de- 
termining the guilt of the particular perfon charged, th^ 
vievrs, and the intention^, declaredly convetfatVon, efpe- 
cialty converfations between perfons Concerned in the pic^; 
which Ais letter Jg jg matter propet to be gWen itt evi- 
dence, confiftent J. j^ the lalt 4ctcrmttv2it\otv i atid tip6n 

the v«i7 fouaaatiivj ^^: ^t it is wW0afife*V«^^«^?^^^^'^* 
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engaged in a confpiracyj while the confpira^ is lH its 
procefs towards that conclufion ^ which the confpiratora 
are charged to have in view, 

Adatr^ ferjeanty Bearcr^^ Sowen and Law, fpoke on 
the fame Qde. 

EyrE) C. J* It has been duly ftated^ what the nature 
of this c|ueftion is ) namely^ that if this were merely a 
trial for a confpiracyi this would be evidence agaitift one 
of the parties in that confpiracys becaufe the queftionf 
whether this priConer is to be reached upon the fpecific 
charge againft him, 13 undoubtedly a queftioH ^whether 
tie is to Se reached by that medium, and if the medium 
is once eftabH{hed,that queftion arifes. 

In the cafe of z con/piracy^ general evidence of th6 
thing confpired is received, and then the party before the 
court is to be afFeAed for his ihare in it ; tfie queftion 
then iS| whether a paper under the. hand ofa perfon/vhc^ 
is proved to be one of the confpirators^fliall be received 
^ in evidence, whereJt is nothings more than a paper un- 
der his hand ? for as this cafe ftands^it is not a letter fent 
to Margaret. There is no proof that Margarot ever re- 
ceived fuch letter ; and . therefore it may be a paper 
merely written privately by Mar4iny who is the perfon 
in wbofip hands it is ftated to be, and may never have 
gone out of his hands. The queftion is, whether under . 
thefe circumftances, fuch a paper is to be admitted in , 
evidence in a cafe^in which another perfon now ftands at 
the bar \ and this does not appear to be fuffieiently dif- 
tinguifhed from the cafe juft determined, to fatisfy my 
mind that it ought to be received in evidence. 

It is undoubtedly true, that the general plot is to.be 
made out, by proving the tranfa£liohs of others, to which 
the prifoner may not be immediately a party y but then 
is it to be proved by the tn^re acknowledgment of thefe 
other parties, and fo made ufe of againft the prifoner } 
For inftance, here is a confpiracy charged. Suppofe a 
witrtefs ihoi^Id come and fay, «* I hes^rd TMvf^Uy and 
•« Martin^ and Margarot, fay, that they were engaged 
*« in fuch a confpiracy," that would be good evidence 
perfonally againft the parties who faid it, to prove againft 
theip indiyidually^that they we^e concerned in that eon«f . 

fpiracy, 
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f^iracf, but it would be no evidence whatever agalnft 
third peifons. This was the cafe on lord Stafford'^ trial ; 
a wirnefs proved that he heard A. B. and C. convcrfe upon 
the Aibje^ of a confptiacy; that is a ilire^ proof, that 
thefe three peifons confpircd, and there the converfation 
of one is evidence againit the other, and fo on ; that is, 
evidence of a tranfaftion, a fzGc, not hc^ifaj evidence,- 
lurt evidence of a party^s aclcnowledgment, only in a$ 
much as it is an acknowledgment by one, in the frefina 
of othfrs, they acquiefcing, and therefore becomes dif- 
tin^ and proper evidence. But with regard to thefe 
pcrfonal acknowledgments of having meant to excitc> 
for that is the nature of this letter, that is evidence if 
the party who was to be afieded by itj ftood at the bar 
to suifwer for it, but if another peifon was indided by 
himfelf, no evidence could be received againft that per- 
fon but the evidence of fads, proved by the witnefleSt 
who prove the exiftence of the fafts in regular evidence, 
confefTtonal evidence is ad hotmnem only. If it happen^ 
that a matter of fa^ is evidence againft: A. by evidence 
of the truth of that fafl, other than the confeffioii of A. 
that does alfo become evidence againft B. from the cir- 
cumflance of B. being conneflcd in the plot, and B. 
being bound by alt that A. has done. But the courfe that 
has been obferved in the ftatc trials has been, that confef- 
Jfons have been made evidence againft^ the individuals only 
who confellcd. This is of the nature of confellion, and 
nothing more ; and confeflion has been conlidered as 
evidence only againft the party making it, and is not to 
be received where that party is not the perfon before the 
court. Vide c^, Confijf. Ante 37, 

Mac Donald, C. B. On the laft queftion I confined 
what I faid to the exa£^ circumftances of the cafej 
namely, that the hart relatkn of a£ts by one of feveral 
perfons, to whom the confpiracy is imputed, made to a 
perfeft ftranger to that confpiracy, is no more than an 
admiffion, which may poflibly affe£l himfelf, but cannot 
poilibly afFcifl any qj- jiJg co-con fpkators, it not being aii 
aa done in the prQj- ^tion of that confp«ac^- But this 
is a paper ^^^K^^^\^ one of feveral cont^wators, to 
another of tkoit . '■« /ator», it \, -.rttraAsceA aa Wbfci- 
.icnt to thep«to/y^'% genejj ^"^t^x. .^ teMency^, 
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of that ^ottfpiracy, which is alledged and endeavotxred 
to be proved as the foundation of afiefling the prifoner 
with a ihare in that confpiracy. No\k one confpirator 
addreffing a paper to another confpiratoi;, having reb- 
tion to that confpiracy, not merely a defcription to a 
ftranger, is an ad complete in chs^t fingle confpiratery 
although that paper fliouid be intercepted} or although 
it fliould never reach that perfon for whofe penifal it was 
intended* That diftinguiihes this from the other cafe, it 
is a different a£t in one,' though it doe« not reach the 
other, in that fenfe ; it is an a^ of one of the confpira- 
tors, which, in ord^r to (hew the nature and tendency of 
that confpiracy, may be read againft ^ny other. 

HoTHAM, B. concurred with the chief baron. 

BuLLBR, J. In lord V^Ulkan RufflsPh ea(e, lord Hmmrd 
in his examination at large into evidence of what pafled 
between him and lord Shc^Jbwrj ; and in parts of that 
evidence he goes on to fay, diat ne luppofed thefe thiiigJi 
were told to \otA Rujfd:, lord Rujjkl properly obje£ts to 
that, he fay r it is heiarfay* s^d does not affeft him, but 
it is part of the evidence that is. given, and is much reV 
lied upon by the chief juftice, in fumming up to the 
jury, with a view to the queftion of confpiricyy which is 
always to be diftihA froin the queftion, whether the 
evidence does or does not affe£k the prifoner. The evi* 
d^nce given then by lord Howard is, that in a converfa-^ 
tion virith lord Shaftflmry^ be alked him what forces he 
had, to which lord Shaftjbury anfwered, that he had 
enough, and tep t^oufand brifk boys were ready to fol* 
low him, whenever he held up his finger. 

The chief juftice ftates this Xo the jury, repeating 
thefe words, as evideuce of a confult : but that it does 
not affe£l lord Ruffei. , " 

Then how ftands this cafe? thefirft queftion to be; 
made out i$, that there was fome conspiracy to affe£i 
the life of the king; and to make out that, you muft 
go into evidence of what was done by other perfons. 
That, when eftabUfiied, would npt afFe£i the prifoner, 
but is neceflary ^o Ibew, that there was fuch a confpi*-' 
racy on foot ; and then go on to the fecond queftion, to 
fee -whether there is or is nqt evidence to prove that this 

' • ^ ptifonei^ 
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prlfoner was a£Hng a part in this confpinicy. The qiief* 
tion will (land clearer if we fuppofe a confpiracy, of the 
nature contended for on the part of the profecution, 
had gone on without the intertention of fuch a conven- 
tion as had been proved by perfons committing their 
refolutions to writing ; if fuch a combination exifted, 
how in the ilature of things could it be made out but by 
the declarations and converfations of thofe who were 
parties to it« Suppofe an equivocal expreflion were ufed» 
ihould not i prove by converfation of perfons prefent 
how they underftood it ? It is evidence that they meant 
that their plan ihould go to fuch an extent | then it be-, 
comes a fecondary queftion, whether the prifoner fo 
underftood it or not ; it is an expre(Bon equivocal ; and 
if it is proved on the part of the profecution that fome 
meaht to go to that extent^ it is open to the prifoner to 
fay it was not fo meant by me, nor did I fo underftand 
it. But the queftion now is not upon the eiFe£i: of the 
evidence, but whether it ought or ought not to be re- 
ceived} and inafmuch as it goes to the exigence of a. 
confpiracy, it feems to me ghat it muft be received. 
What effedi it will have mu&'i»e confidered hereafter. . 
' Grose, J« was of the fame opinion on the fame ground ; 
and added, when it is faid, that this is merely a confeflion,., 
or a writing, I think it is more^becaiife we know that 
in many cifcumftances of this fort, it has been deter* 
mined, that y^ri^^r^ eft agin, and the writing here is fuch 
an z& as may ihew the extent of the plan, and the in- 
tention of the parties to that plan; I am of opinion it 
ought to be read. And the paper was read. Hardfs, 
tri. by Gurneyy vol. I , frqm'^6^ to 398. 

In the fame caff f 

Garrow propofed to read a letter from a fociety at' 
Sheffield^ addrefied to the prifoner. No part of it was in 
his hand*writing, and it was found in the pofieffion of 
Thelweltf who had^it appeared, was_ in fome inftances,an 
agent of that London Correfponding Society, of which 
Hardy was fecretary. 

Erjkine, The jxhirtCipl^ upon wlilch the laft piece of 
evidence was adtj%« ' ^ was — that it might bo^ evidence 
to flicw a confpir^ ^^^\rct ^ould not go to affed the pri- 

^; 7 . loner. 



V 



€24 

fbncr, unlcfs brought home to him, tn tht evidcticft 
now offered, how does it appear to be the fame Sheffield 
fociety with which this fociety was \h correfponderice ? 
It is written in the fatne hand-wrjting« Does it ptofefs 
to be written by the fame perfon who before correfponded 
With the prifoher ? 

Garrow. We do hot ftate this is the Sheffield Society 
1«rith which they correfponded ; but to be from a fociety 
it Sheffield, with which town they were in correfpon^ 
deiice, figned by a perfon piirportihg to be a fecretary. 

Eyre, C. B. This letter is in a different (ituation from 
the other. It is a lettet* purportiflg to come from one 
0f thefe focieties J it is addrefied to the prifoner, and if 
is found in the hands of a perfon affeded by the evi« 
dence, jit lead to involve him in this confpiracy. ' Thd 
letter Wsls read. Hard/ sir, hyGurfteyj vol. i. 412,413. 

In the King v. John HoKne Tooke, tried on the 
fame indiftment, Uld- Bailey^ Kov. i794« The counfel 
for the crown tendered as evidence the draught of an 
anfwer meditated to have been fent by Hardy to a letter 
from Stockport directed to 'him as fecretary to the Gor-^ 
refponding Society, and foutid ih his pofleffion. 

Erfkiney for the prifoner, objefted to r<fceiving (vtch, 
draft in evidence ori this ground, that a paper whicjh 
had been found irifufficient to corivift Hardy (who had 
been tried and ac<^uitted otl the fame indifbm^nt that 
charged the prifoner) ought not to be read againft anothe^ 
perfon* 

Etre, C. J. The charges brought againft the prifonet" 
related to tranfaftions in which feveral perfons, and 
among others, Hardy were involved} and though a jury 
has determined that the fhare taken iii thofe tranfaftions 
ty fliir^ was not criminal, his afcqulttal didnot how-» 
ever prevent whatever was connefted with the confpiracy 
from being evidence againft the prifoner.— »-C)bjeftion 
over-ruled. Dublin edit, Tooke^strialy '^10.' 

In the fame cafe it was admitted, that Where a charge 
\s^ againft feveral for cpnfpiring to do a certain a£):, and 
one of the perfons with whom the prifoner on trial is 
implicated, has been bcquittedy the record of that acquit*' 
tai may be given in evidence on the part of the prifoner } 

and 
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sifid ackrij the party acquitted 1^ a Competent withe6u 

aid. ^ 

. In tlie KiNG^ t^. J^AMEsT Weldo'K.* Cdfnmtf. Oyer and 
Termifier*, Dubtifi^ December, 1795 f ^'^^ ^"^ C6nvi£lted 
6{ treafon in compalling the death of the .king. 
^ Ori ah obje£iioii by. Curhah.znd Mac Nolly for the prU 
loneri'ainfwered by A/afr^/7/f/, prime ferjeant; 

Ctiiii^^ERLAiii, J. and Geo'rgb, B; held that it beinr 
6nce eftablilhed that a treafonable fociety extded, of 
iKrhich the prifoner was d member, aVSts done in that fo<^ 
^iety were admiffibk eTicfence^ agairrft the prifoner, though 
he w;(^ abfent frofti the fociety at the time thofe a£is > 
were done, itidgenvdy^s Rep, Weldofis tr. 42, 43. 

In the King t/. John LEi£Rt> on the fame indi3tneiit^ 
at the fame c6mmiffi(m. . , » 

Mac Ndlly^ for the priforief, objected, that though all 
ads done at general nfieetihgs of perfons iinplicaited int' 
a confpjiacy was legal evidence agairift a prifoner chained 
as being one of the confpirators ; yet the private decla« 
tatiori of an indiviidiial not appearing to have been com^ 
inunicated to the body at large, of a^ all adopted by it^ 
eouid not Be receivto as evidence againft the prifoner; 
The. coxjtrt acceded; Ridgev>a/s Rep: Ledry^s ir. ^05. . 

In the fam^ cafe, pa'pefs which had been received inl 
Evidence in Weldott% cafe, being offered iii evidence againli 
the prifoiief i^d^j^, 

Mac Nalty^ his counfet dbjefted^ ^hat though thefe 
J>aperfi were admitted zt evidence in Weldoi^i cafe^ 
they were hoD^ liable to ftronger objedions than thofe 
rnade on the former trial. It did not appear that 
thefe papers \(^ere ever in the pofleffion of the pri- 
foner, 6r that th^y V^efe iS^tfame papers that he was 
fworn to in the fociety % ci that they were ever ihewn 
to him, or ever i^ead in his hearing ; or that he was evet 
inade acc(uathted with thefr contents.— Neither did it 
appear that any perfon, having pofleffion of thefe p^apers, 
was in ariy one inftante in company with the prifoner; 
'The evidence ^as, that the witnefs had feen the prifoner 
at a houfe in Siotieybatter ; ther^e Was a paper laid upon a 
f)oo'k, and fomething faid, which he does not know, nor 
does he venture to fwear that either of the papers hid 
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ej^n the book was the identical paper olfered n^w a9 

^ Evidence. Therefore he fubmitted that this cafe wa^ 
diftinguilhable fVom the point determined i)i Weldorfii 
cafe,' and on the trial for treafbnable coftf^iracy in Eng- 
land ; for it did not appear that thefe papers Were read or 
ufcd at the meeting in StoneybfUier^ or at any other fedi- 
tious meeting, having in view the perpetration of, thd , 
ofience charged upon the prifoner as a confpirator in 
treafon ; if that were the cafe, the obje£kiod would be 
weakened indeed ; but there was no evidence of that, or 
of any other fa£fc to (hew that the ptifoner knew their 
contents : and^no paper ought, to be read againft a pri-» 
foner without previous proof that he knew their contents^ 
and afTented thereto or admitted them-^to admit the 
reading of fuch papers would be to receive the weakeft 
iMrefomptfon as* evidience againft the pxitoneij 

Mr. Prifm Strjeani (Fitzgerald) infifted, thai tht pa^ 
pers offered ought to be read on two grounds. The prin- 
• ciple' upon whioh the court had already determined 
6ne or two points of evidence wisnt dire£tly to deter- 
mine the admiflVbility of the papers independent of the 
ground on which they were originally offered. The prin* 
ciple upon- which the general a£ts of a body are admif- 
fible againft an iiidivixiual of that body applied jto thefe 
papers* What had the witnefs faid to introduce thefe 
papers ? He faid that he was fworn upon thefe papers^ 
that (rgns 6f the defenders were then communicated 
to t>in>, and that upon a fubfeqiiaent meeting between 
him and the prifoner, there was a communication be- 
tween them of more figns. The ground upon which 
thefe papers were offered was as explanatory of what 
Hart^ one of the confpirators, had faid> which was ac- 
quiefced in by the prifoner, and a£led upon that very 
night. The fecond ground for receiving them was— 
that. the papers were brought forward in fupport of the 
confifteiicy of the witnefs Laivlers to (hew that he had 
pointed out thefe papers as being in the poffeffion of 
Kennedy, a confpirator, and the fame principle which 
induced the court to admit evidence of the place Vhere 
the papers were found, calls for the admiflion of the pa- 
pers themfelves. 

Chamberlains^ 
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Chamseriaine, J. B. R. was of opinion that the cvit 
dence fhould go to the jury in the point of view men* 
tioned by the ^ounfel for the crown, namely, as ievidence 
of the intcntibns, fchemes, and deiigns of the perfon$ 
mfTociated ynder the name of defenders 5 apd if ,the cour( 
ftopt the evidence, it would interrupt the tr^in of fuch 
^ifcovcry. It cannot be dpnied th^t there is eyidence to 
go t;o the jury of the proceedings of defenders. At the 
firft meieting an oath was adminiftere^ to the witnefsj, 
and certain private fignals communicated to hini hf 
which he was to be introcjuced. The prifoner was ac- 
quainted with thpfe 'fignals, and communicated them to 
the witnefs 5 therefore the papers muft be material to 
develope the real defigns of thbfe perfons. It is of the 
effencc of this charge, (a treafonable confpiracy) that 
the jury (houid be convinced of what the fchemes of 
the defenders were, and there is nothing more proper to 
l^ew than thefe papers^ becaufe the jury may infer that 
every' man affociated mijft have been privy to their de^ 
figns, provided they believe that the papers are the fame. 
Jiidgewafs Rep. Lear fs trL 126. 

In the itiNG V. William Stone, indifted at bar, 
Hilaryy 1 796, for high trcafon, in coriipafEng iht death' 
of the king, feveral points of evidence in confpiracy were' 
rilled. 

Lord Grenvilxe^ who was examined as > witnefs^ 
did, that certain letters then produced camj^ to him in a 
confidential way which ought not to ' be difcoi^ered $ 
and he had reafon to believe they came from ahroad. 

Thefe letters being proved to be the hancj-writing of 
the rev. William Jdcybn^ who had been tried and con- 
vifted of high treafoa in Ireland, and whp was charged 
in the indtiftment to have confpired with Siof^e in the 
treafons charged, were offered in evjdcnce. 

Adair fStT], counfel for the prifoner, pbjefled to the 
reading of thpfe letter;^. He faid there was no principle 
or rule of evidence upon which they could be offered in 
fupportof the prefent indiftment againft the prifoner* 
There was no evidence that they ever came direftly or 
iadiredly to the hands or the knowledge of the prifoner^ 
H?»t thei;e was evidence of the dircfl: contrary to be pre- 
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fumed by the paaniier in which ihej ^ere pro49'i:e4. 
They were letters faid to be written by Jackfafti pro* 
bably written by him, and tranfmitted by him abrpad, 
hot thropgh the priibner^ and of ihp contents pf which, 
jas fuch, it was irnpoifible ^hat the prifoner could eyer hayi^ 
bad any knpwlpdgel Therefore the que(lion being upoa 
a charge that the prifoner had ai£led with a knowledge 
of the views pf Jackfiriy and tnat he co-opef ated in thp(<; 
fa£l8, it ]^as impoilible th^t anv thing written, any tbing 
faid, any tbing done, hy Jaclfon^ not proved ^p bav4 
come to the knowledge of the prlfpner, coul^ be in any 
ilegree evidence tp implipate htoin the guilt of Jatkjon^ 
It was. not competent loofely to enter itito any ^ueftipn 
of the cpntents of thefe ietter3-$ whcthe|r they dp (heyir any 
guilt of J^af^«, >yh^tber they difclofe whatyof ^a's yij?w8 
in fending thofe letters ^ere, becaufe it was admitted. 

TChjp Attorn^ Genfiraly fpr the crpwn, The pbjec 
tion is, that bccaufp the papers >^ere not proved tp- 
have been feen by the prifoner, th^t therefore in an in** 
didlment, where the oyert^a)^ is a con/piracy j they ar^ 
not evidence tp go to the jury. Now the indi^fanent 
charges that the prifoner cpnfpir^d with Jackfon mi. 
others to fend intelligence^ among other things, witl^ 
refpefl to the (lace of affair^ in thiis country; and, there^ 
fore thefe papers are offered as evidence pf ati z(\ done 
by Jaekjonin furtheranpe p)f the cpnfpirafy. The .letter^ 
were read in evidence by ordpf.pf the court. Ston/^ tri. 
by Gurney^ eifii^ ^47- ^^^e Leary'j cafe, 626. 

In tie fame, cafi^ the Attarney General on prpceeding 
to offer in evidence a letter proved to be in the hand-r 
writing pf the rev. William Jackfony dated March 17, 
1794,- faid, that the ground he offered this letter as 
evidence was, tna^ it was in the hand-writing pf Jackfony 
and that it pointed out the places in ^hich an invafioii 
might.be made in the coutitry, and that it was fent 
abroad by Jack/on. The queftipn was, whether this let- 
ter could be read in evidence againft the prifoner ? And 
he conceived it might, on thefe grounds, that is to fay; 
the overt-a^s charged by the indidment were — a confpi* 
racy between Hurford Stonef William Stone, and Jackfon, 
to give intelligence co the enemy where they might in- 
vade 
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irade the cojuntry, and aflifting each pdier id ppOiSMrixig 

^at intelligence. It; was npt ni2:ceiTary to ftate all that 
had l^e^n already proved wi|:h refpe£jb to the conne£lio]|. 
betwe|en J^ckfun and the prifpn^r i but he wfis intitled tp 
jflate, generally, tha^ it had been proved to be a commoq. 
pbjeiD: both to coniniiinjcate (quo animo was to be con« 
(Idered afterwards) intelligence to the enemy upon thi$ 
irubje£)b. It was eftablifhed tha^ the intelligence which 
?«ras procured by WiU\am Stom was in point of faift com- 
punlcated to Jacifan firft» and by Jachfon afterwards-r^ 
^hen the rule of tyidence follows, that having pnce 
{wrought tpgether perfons cpnfpiring for ope common 
pbjecl, whatever they do yfrith refierence to the fame ei;d, 
is evidence to be admitted ag^inft both| fubje£t always 
jto the decifion of the jury, How far that evidence which 
is admitted againft both (hould be taken tp bear^ in %u> 
Inference and effe£t againit the particular perfon^ 
. In fuppprt of his argument, the attorney-genera} cited 
the cafe of the Kingy at the profecution of the countefii 
of Stiruthmorf ^ Stoi^ey Scnv^Sy and pthers. It^ was 
an information in the King's Qench for confpiring tQ 
run away with the profecutrix. The cauff wajs trie4. 
before Mr. Juftice BuUer, The prifoncr's counfel con* 
tended, that a^s done by iqdividuals upon th^t recordt 
in the abfence of each other, could not be given in 
evidence againft perfons who were not prefent at the 
committing of fuch afts; but the court r^led, that* 
when proof is given that the parties charg^ed had a con- 
ae£tion with the. confpiracy, every z(k that any one did 
in that confpiracy was evidence againll each« 

The fame , rule was alfo l^id down repeatedly ii| 
fhe l^e ftate trials. It was the baiis of the whole 
proceedings . pn thqfe trials, and there was hardly one 
tittle of evidence could haye been gtyen pn thufe trials 
unlefs this v(raa the rule. Now if tt has been proved 
that Jackjin came fiipm France to Enghnd addrefled 
^o &^^f, and that Jackfotk ^"d ^tont were in habits 
of communication together upon the fubje£t^ charge4 
in the indictment, and that they continued their cor- 
fefpondence upon thefe fubjefts after Jofh/an had left 
this country and went into Ireland^ this letter, <:on« 
taining the iubftanc^ pf thofe communications which 

had 



k " 



63a 

ii»d before hten made hj $ionfi atid beSng comiiiuiiic9F 
tory for the fame purpofe, upon the common principle 
before laid down, it is the ad of a perfon firft proved to 
be embarked in the fame fcheme atid proje^y done for 
«he purpofe of carrying on that common fcheme and 
proje6l, and as fuch is admiffible evidence in confpiracy. 
* Adaif^i ferjcant, for the prifoner, anfwered, that the 
jprtnciple upon which the queftion was to be decided^ was 
cfTentialiy diftinguifliable from both the cafes put by the 
attorney-geReral, 9n4 from every cafe he bad evcrhear<^ 
of, to }which evidence that can in any degree be affimi- 
iated to ithe prefent cafe can be received. He admitted^ 
Ithat when fcveral confpirators charged with confederat- 
ing together for the eommiffion of the ffime offence, are 
put upon their tria4s together, th^t then there cannot be 3 
doubt tj^at every piece of evidence thkt aflFeds any one 
jpf them, is admiflible upon that trial, though it plight 
not be evidence againft others: and it then becomes the 
duty of the court, to dillin^uiih the eife&s of thoie 
pieces of evidence, which Sire legal evidence againft one 
6S the parties accuf(id, and which are not legal evidence 
againft the other. But the cafe is totally difFerent, where 
evidence is to be given of a£ts done by a confpirator, not 
upon his trial ^ a«aid ads done by that eonfpirator^ whea 
he was Separated and at a iliftance from the perfon with 
whom he is accufed of having confederated with the oIk 
jtfk charged (n the indidment. 

The evidence received on the late ftate trials, is afkn^ 
ttally diftiQgui^able from that now ofiered in this. The 
charge againft all theprifoners upon thofe trials was for- 
adis done by them, as members of a fociety, aliedged to 
be confederated together for the purpofe, by their col* 
ledive ftrength, and by their cdlle^live ads of over^ 
turning the government and conftitution of their (coun- 
try. It was upon tb^sft ground alone that the attorney^ 
general then contended, that the a^s of thefe focieties 
were evidence againft each and eyery one of the pri* 
foners, who were members pf thefe focieties, after ge- 
neral evidence had beep given implicating thepi in one 
general defign ; bccaufe, from the ver^r nature of thefe 
a£ts, they were coUeBive a£ls, done by the focietiea of 
jirhicb tbpfe p^ffons weiie tatmhti^i or pf focieties proved 
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to b^ in direS Correfpondcnce for tlic piirpole, tviti ttai 
fociety of which they were members. And in no one in-* 
ftatice in thefe trials, ^as the individual a6t of any mem-> 
ber of thofe focieties not done in the communicatiois 
Immediately to the focieties themfclves^ but exptedive of 
the private fentinient and opinion of that individuat 
member^ given in evidei^ce agaiuft any bat the indivi- 
dual perfon y no' declarations out of thefe focieties, and 
aot in hnmediate communication and correfpondenco 
V^ith thof(? (bciecieS) no declarations of individual mem<- 
bers w'ete given in evidenee againfi any others, except^ 
the letters of the fecrctaties of the focietiesy which were 
confidered asevidetice againfl the members of that fo-* 
ctety, of which evidence was givep that they were im- 
plicated in one general dcfign. Where are we to ftop, if 
evidence is lo be given to affeft Mr. Stone with the cri- 
minality (^ a letter of Jackfony writing letters in ano- 
ther CQuntfy to perf<MiS} with whom Mr^r &tone is not 
proved to have any connection, and no tittle of which is 
even pretended to be communicated to himL The pre- 
ceding letter was read, on the ground of its reciting 
papers which had been brought home to the prifoner, 
but in this letter there is nothing which has been brought 
home as evidence again ft him ; there is no reference to 
any a£i of his ^ no proof, in the ilighceft degree, of his 
privity to any one fcntiment that thi"s letter is fuppofed 
to exprefs ; and fo far from its being evidence of a con** 
federacy tog^ther^ in furtherance of the fame ob}e<f^, it 
is evidence to the dire£t contrary ; becaufe every part <^ 
the information communicated by &tone to.Jackfon^ was 
evidence tending to prevent an invafion of this country, 
whereas this letter of JackforC^ as ftated by the attorney- 
general, inyites and points out the places for an in- 
va£on« 

J?i^V} faime fide. In the late. trials the court in 
admitting the evidence adverted to, pronounced its judg- 
ment in tKis manner: that is to fay, that the counfcl for 
the prifoners feemed to conceive that it was offered as 
evidence to aiFeft the prifoner j whereas lord chief juilice 
J^yre it(itt6. that it might be for ever recollefted, that 
the caufe divided itfelf into two braaches, that the 
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doitnfel for the cr6wn were firft to (hew that a confpiracy 
txi&edy as ari ab(lra£i propofition $ and then that the 
f rifoncr was a membcf of that fpecific confpiracj^, Thit 
though evidence may b6 givert of any thing done, or 
faidj by perfo'ns riot prefcnt and co-opefating hi what 
ihejf did or faid ^liH the prifonets, that then the evi- 
dence ^s belonging td the firft bfahch df tixc' divifion, 
as cpriijJetcnt td prove the firft, but riot the fecdrid branch 
tf the chzif^e upon the record i that is^ to prote that ^ 
confpltaCy did ciift, bttt riot to (hew that A* B. or C/ 
liad atty fpecifib (hare iri that eonfpir^cy. tf this evi^ 
dence is only td be received iri that fafliidn^ and ftfSjedi 
to thai limitatiori^ there can be no obje£lion to tiie deci^ 
Con on the late trials ; for vrhat is ftriigglcd againft hetc is^ 
that^hat jdchfon iri this lettcf propofe* to toriiriiunicate 
cannot be evidence againft this gentleman iri any other 
tvay tbari' td ftieiv whether Jackfoh was guilty j and it i« 
iiot material to the prifdnet 'iiehethcr he vi^as or ridw 

Mr* atiorhe^' general^ (in reply.) No evidence eari be 
teceJycd iri a trial between the cro^vn arid a |)rifoner/ 
iw^hich \t riot evidence to be put to a jriry^ whether it 
does affeft that prifdncr of not. In the cafes referred to, 
the evidence was received upon the pririeiple ftated 5 
ttpon the principle which Jias beefi afted upon in every 
cafe of trcafon, of murder, of confpiracy, that \i to bd 
found where the a£t of any particular pcrfon ha$ beeri 
given in evidence againft any man abfent. The evidence 
ifeferred to, was offered on a full perfuafion, that thelaw 
irf England cari never admit evidence to b^ received, 
which it will n<si permit to go to the jury, finally td 
determine whether it does or does riot affe£l the prifoner j 
t>ut when perfons are broiJght .together for one and the 
lame common end, whatever one does with refped td 
one and the* fame common end, is a fa£t to be received 
argainft alY df them^ arid unlefs upon the difcuffion of 
Ac; ctfedl of the a£ls which individuals do, arid the aflts 
which other individuals do, engaged in the cdnfpiracy^ 
you cannot fay the individual on trial is gtiilty, you muft 
acqnit hirii; but ftill if he a:£ls in furtherance ofthd 
lame confpiracy, it muft go to the jury, to determine 
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whether the accufed does authorize and concur in thofe 
9L&S done in furtherance of the cohfpiracy. 

In the late trials the letter of Jlfartin^ addrefled to no 
perfoRi and the letter of Thelwellj in which he fpoke of 
the Americans having too much Veneration for property ; 
too much for religion, and too much for law, and which 
was addrefled to a particular perfon, but which had re- 
ference to the fpciety for confpiring were read. It is 
faid, if perfons are trying together for a confpiracy, fuch 
evidence may be read ; how can "Jackfon be tried upon 
this recbrd, who was tried and died a year ago ? in lord 
Stefford^s trial this fort of evidence was admitted* In 
the cafe of murder, where a man holds horfes at a 
gate, and the murder is committed in the field, the 
a£):s in the field are to be given in evidence againft the 
man who (lands at the gate : why ? becaufe it is for the 
jury to confider, whether the (landing at the. gate, and 
holding the horfes, is an a£l done in execution of one 
common purpofe with thofe who in his abfence are mujr- 
dering the perfon in the field. In the cafe of burglary 
and of riot, it is the fame. Vide lord Staj^ord^s cafe. 
Ante 6ig. Lord Lovafs cafe. Ante 619. 

Lord'KENYON, C. J. That; there is fufficient evidence 
to connect Jack/on, and Stone, the prifoner at the b^, 
fufEdient evidence given to permit that conclufion to be 
made, there can be no doubt. If a£ls done by the fo- 
.cieties at Shield, were fufficient to afcribe guilt to par- 
ties not preient at the time. If letters written by the 
fecyetaries to thofe focieties, not communicated to the 
perfon to whom the guilt was to be iniputed by thefe 
letters, otherwife than arifing from their a£ling in con- 
cert with their parties, if that was fo decided^ this point 
is decided. 

It is alfo. fettled, that the fa£l of confpiring need not 
be proved, but may be coUeded from other circuni* 
fiances. 

As in the King v. Parsons, and others. The de» 
fendants were convifled on an information for a ppifpl* 
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'tac]^f to tAt away the charafter of Gtit Kehtpi^ tnA 
accufe him of murder, by pretended converfations and 
communications with a ghoft^ that conv^rfed by knocks 
Ing and fcratching in a place called Coci'lane. 

Lord Mansfield, who tried the information, direfted 
the jury^ that there was no occaiion to prove the ad:ual 

^aff of confpiringy but that it might be collected from col- 
lateral circumuances \ and ihould be glad to know th^ 
opinion of his brethren, whether he was right ih fuck 
dire^iidtii ^uod nemo HegaH)iU i Blachfi Rtp. 3921 401. 

So if feveral perfons meet at a particular place^ from 
difFerent motives, and being met, all z6i together to one 
common end, fuch a£ling together makes all the parties 
confpirators^ 

As in the King (at the profecution of Charles MackKnJ 
i). Lie, and others, B. JR. England^ 1774- 

Maektin was an eminent player, and feveral attempts 
were made to drive him from the ftage. The court of 
king's bench granted an information againft the defen* 
dants for corypifing to rtfin him in his profeffion, &c. 
Vide the Inform. Dough. Cr. Cir. A^ft. 160. 

On the trial, the defendants counfel infifted^ that the 
profecutor, in fupport of a confpiracy, ihould give evi- 
dence to (hew, tnat there was a previous meeting of the 
parties acCufed, for the purpofe of confederating to carry 
their purpofe into execution. 

Lord MansIpield over-ruled the obje^iion. Confpi- 
racy, he faid, was derived from the verb confpiroy a breath- 
'ing together % and therefore if a number of perfons met 
together for different purpofes, and afterwards joined to 
execute one common purpofe, to the injury of the per- 
fon, property, profei&on, or chara£ler of a third per- 
fon, that was confpiracy^ and it was not necefiary to 
prove any previous cbnfult or plan among the deifeii- 
dtnts againft the party intended to be injured. M&* 
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CHAPTER XXVm, 
(y SinJfnce wn aft ]n£Bmtttt fir Farjurf, 

A JURY ought not to cohvi£]t si defendant charged 
with this oflence, without clear proof that the falf^ 
oath alledged agaihl| hin^ was taken with fome degree of 
deliberation : and thc^refpre they ought not to conviA^ 
if, upon the whole circumftances of the cafe, it (hal) 
appear probaUe, that it was owing rather to the weak* 
ne(s than perterfenefs of the party; as where it was 
occafioned by furprize or ina4vertency, or a miftake of 
the true ftate of the queftion. i Hawk. P. C. ca. 6q. 
5 Mod* 350. The king v. Mellin^f }9 Mod^ 195* Sat 
^uien V. Mufcet. 

Utile tbe j^econo* 

Two witnefles aie required in proof of perjury : other- 
linfe there would be only one path againit another. Antt 
37- 4 Blaclf. Corftnu 15Q. 

For written evidence admiilible on a trial for peiJHry, 
vide Ante 4689 to 474. Lanu of Ewdence aSf^. 3 iImU 
116, 117. Lor4 Raym. 45i> 893, 93^9 la^i. Cafes 
Temp, WilL 3. 511. Cafes Temp. Maccles. 74, 1089 109^^. 
194, 195. 3 PeereWilL 196. i Strange $4$. 

In the King v. James. Information for perjuryy !n 
^ affidavit in the common bench, made before the com- 
iniffioaers in the country, in a certain caufe depending 
there, was tried before Ethe, and the defendant con* 
vided. Several exceptions arifing upon the evidence^ 
^e judge ftopp^ed the po/lea until tKe opinion of th< 
court was had* The proof of the caufe (Spending was 
only a capias, the warrant thereon, and an affidavit filed. 
Another exception was urged, that there was no proof 
that the party before whom the defendant was fworn, 

4M 2 waSt 



636 

■ 

was a commiflioncr ; and the court held there need noC« 
unlefs difproved on the other fide. 

It was then fuggefted, that the evidence was only by 
copy of ah affidavit^ and.no evidence that it was the de- 
fendant's ; that this was a dangerous pra£l:ice ; any man 
might be thus reprefented and fubjefled^ by die fraudu- 
lent fubftitution of his n^me^ to the penalty and infamy 
of .perjury. * 

The COURT admitted the force of the objection, if an 
affidavit were to be thus proved (Ingly. But where it 
was regularly introduced by evidence of a caufe com- 
menced, which is very different from imputing an affida- 
vit to another, without eftabliihing a ground why there 
Ihould exift one, or (hewing a reafon for its being made, 
or that it was ufed by the party in the caufe. Judgment prt^ 
rege. SA^w. 397. Law of Evid. 2gi* 5. C, 
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CHAPTER XXIX. 



Of the neeejptry evidence to fupport an Indi^ment of SUS^ 
, ORNATION of PERJURT; which is the proving a 
perfon to take a falfe Oathy amounting to Perjury. 

TO bring the offisnder within the legal meaning of 
this offence, it is neceflary to alledge in the indi£lment, 
and to give in evidence, upon the trial, that the party fo 
fuborned, did aftually take fuch falfe bath. The King 
V. Hentohj and Brown, 3 Mod, 123. Keb, 399. * 

Note, a perfon attainted of fubornation of perjury, 
falls within the rule of infamy^ incapacitating from giving 
evidence. RepelRt^ a facramento dicendo qui jure Jit in^ 
famis. yiA^Ant€2o6y to 212* 
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CHAPTER XXX. 

Of Evidence to fupport an IndiBment for Forgery. 

FORGERY, by common law, is thefal/ely and fran- 
dulendy making or altering any matter of record, or znj 
other authentic matter of a public natur«v as a parim 
tegifter, or any deed or will ; in order to give fuch in- 
ftrument or writing an appearance of truth, and thereby 
impofe that^updn the public, as the folemn zGt of ano- 
ther, which he is no way privy to ; or to make a man's 
own adl appear toliave been done at a time when it was 
not done, and by force of fuch falfity, to give it an 
operation, which in truth and juftice it t>ught not to 
hjive. I Hawk. P. C. ca. 70. 11 Co. 27. fg/?. 117* 

iftule. 

From the above definition refults a perfpicuous and 
general rule, that in all charges of forgery, whether the 
indi£tment be at common law or by ftatuce, there mult 
appear in evidence circumftances to fatisfy the jury, be- 
yond a reafonable doubt, that the defehdant had a defign 
to cheat or defraud fome perfon or perfons named in the 
indictment : and the fame rule is alfo applicable to th^ 
offence of publilhing, uttering, &c» as the cafe may be. 
Vide COMPETENCY and variance, m Index. 
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CHAPTER tXSL 

Of Evidence to fuppprf an InJ^mutt mgain/t Cheats ai 
Comman LaWf and on the Statutes^ 33 nen. 8* ca. i. 
39 Geo. 2. ca. 2A* Lrijb. %6 Geo. 3.. ca. 37. 13 Stat* 
at large, 842. 

CHEATS puniihable at common Ww zre, in general^ 
thofe who by deceitful ^ra£iice» defraud^ or endeavour to 
defraud another of his right, by means of feme artful 
device, contrary to the plain rules of common honefty ; 
but there muft be an arM contrivance^ and not a barci 
flaked lie. 1^ Hawk. P. C. ca^ 7I. 

Hule tire $ixft. 

As an indiAment for a fraud, by obtaining n>oney 
under fal/e pretences, agaihft the Jiat. of Geo. 2. muft 
ftate what the falfe pretences were by which the fraud 
^^8 efie£):ed; fo the falfe pretences ftated» muft be 
proved in evidence. The Kisfg v. Mqfon^ LeacVs Cr. 
Co. 3 edit. 548. 2 Term. Rep. 586./ P^ 640. 

Hub tije MuttjxH^ 

In order to cpnftitute the ofience, the property mnft 
be obtained either by confpiracy, or by means of ^ falfe 
token as well as 2. falje pretence, and not by a inerc falfe 
affertion, a falfe tnejfage, or mere naiad Re. I HawL 
P. C. ca. 71. , 

So ruled in the King v. Benjamin Lara, Old^Bcdley^ 
Decemb. fejf 1794. The evidence was, that fhe pri- 
foner, on the day laid,, purchafed from the profecutor, 
Benjamin Mendez da Cofta^ a large quantity of lottery 
tickets^ bargained with him to the amount of 2157/. loj; 
and' obtained the delivery of them from him, by giving 
him-a draft for the amount on MefTrs. Ladbroke, and Co. 
bankers, in whofe hands he was fo far from having cafh, 
that he had not even opened an account with them. ' 

Shepherd, in Trinity 1796, obtained a rule to (hew 
caufe why the judgment ihould not be arrefted„ becaufe 
^t^, the indiiSbment being for a fraud at common law, \t 
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« ou^ht to have charged, that th)s defen<)ant had ufed tomt 
«xtirinfic token agaihft which common prudence would 
not have been fufficient to guard, and not his tare offer'- 
tion only, for the purpofe of efieftuating the fraud. S*^* 
cwilf^ this ticanfaflion was hierely of a private nature^ 
Upon a fubjeA that only concerned the parties them* 
felves, and not a matter of pubUc concern^ as it muft be 
/orthe purpofe of fupporting an indictment. 

Erfkinty Garrow, Woodf an<l KnowlySf on (hewing 
caufe, argued, that the indictment had been framed for 
a fraud at common law, becaufe the Jlatutes 33 Hen. 8. 
4^d 30 Geo. 2. only applied to fuch perfons as ihould by 
Jaife tokens^ or falfe pretences, obtain money or goodsy and 
that by analogy to other cafes, it was apprehended ht- 
itry tickets might not bie within either of thefe defcrip- 
tionis. They admitted, that according to the Kmg v. 
Wbeatley^ 2 Burr. 1125, that a fraud upon an itidivi- 
<dual muft, to be indictable, be effeded either by conj^i^ 
racy or by a fal/e toheny as well as ^ falfe pretence y of fuch 
a naiture as common prudence could not guard againft; 
and they contended, that the falfe pretence in the prefent 
cafe Ivas, that he wanted to purchafe lottery tickets, and 
the falfe token the draft upon the bankers, which he gave 
for the purpofe, atid as tht means of getting pofleuion 
of them. This draft imported on the face of it, that 
Lard had a tight to draM^ on Ladifoke and company, and 
therefore it amounted to more than a bare promife to 
pay ; for he could not have obtained pofleflion of the 
tickets on fuch promife alone. The King v. Locietf Leach f 
Cr. Ca. 2 e^^' ^\0' Foft. 120. Latch. 20 1. 2 Ld. 
Raynt. 1 1 79. Sayer 206. 2 Strange 1127. I Blachf 
Rep. 273. 

Lord Kenton, C. J. The true boundary between 
the frauds which are, ^nd thofe which are not indi£table 
at common law, is clearly fettled in the King v. Wheatley. 
It is there faid, that there muft be either a falfe token, or 
a confpiracy ; for a falfe affirmaiion alone is not fufficient j 
as in the cafe there mentioned, where a perfon falfely 
affirmed, on felling a fiack of com, that it contained a 
Winchefter hufbel. In the prefent cafe, the defendant 
ttf^dno falfe token^ but obtained the credit folely on his 

own^ 
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ov^n fklfe affertm* He fat down indted and drew d 
draft upon a banker, but the' drawing of this draft kfc 
bis credit exadly as it was before, and therefore it can- 
not be called a falfe i§ken. His condudl was grofly ini-' 
moral ^ but as he ufed no falfe token to aqcomplith the 
deceit, the judgment mud be arrefted^ 

Grose, J. Hawkins fpeaking of cheats fays, <' It is. 
« an indid^able offence to defraud another of his known 
<< right, by means of fome artful device ; but that the 
« deceitful receiving of money from one man to smo* 
" therms ufe, upon a fo/fe pretence of having a meffage or 
« order to that purpofe, is not puni(hable by a criminal 
« profecution, becaufe it is accompanied by no manner 
« of artful contrivance^ but wholly depends on a )>ar(e 
" naked lie." To make the affertion of the defendant 
in the prefent cafe fome thing more than a bare naked lie, 
it faid that the draft on the banker was a falfe token $ but 
that was only adding one falfehood to another, and if 
this were to be determined an indi£lable offence, I do 
not know how to draw the line, for it might be equally 
faid, that every perfon who over-drew his banker, ufe4 
% falfe tohn^ and ipight be indi£led for it. i- Hawk, 
P. C. ca, 71. fee* 2* 'Ante 

Lawrence, J. concurred, and mentioned Nehuff^s 
cafe, where a perfon borrowed fix hundred pounds of a 
married woman, and promifed to fend her fine cloth 
and gold duft as a pledge ; and fent no gold duft but 
fome coarfe cloth worth jittle. The court held it was 
not a matter criminal, but it was the woman's fault to 
repofe fuch a confidence ifi another perfon. i Salk. 151. 
Leach Cr. Ca. 3 edit. 739 to 753. 

Sule t!)e JL\)Xi\y^ 

It hath been determined, that the ftatutes of Henry 8. 
and Geo. 2. are made in pari materia^ and that the latter 
only enlarges the defcriptlon of the offence given in the 
former, and that wh;Ltever has been determined in the 
conftru£iion of one of them, is a found rule of con- 
ftrudiion as to the other. Tbe King v. Mafon, 2 Term. 
Rep. 586. Leach. Cr. Ca. 3 edit. 548. Ante 

And 
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And Jt has been determined in the King v. Munoz^ 
that to bring an offender within the ftatute of Hen. 8* 
there muft be evidence of a /cflfe token ufed : and there- 
fore where the evidence wa^, that on^ man went to the 
houfe of another, and j^retended that ahbthet perfon 
had leht him Co receive twenty poufids and recci^ it, 
whereas fach Jjerfon did not fend him, it was hrfd no 
ibfi^nce within the ftatute; i Stra; 1 1 27. 

' 'the ftatute of G^a. 1. ejctendi fo every cafe vherc i 
pikrtj ha* obtained money: by falfdy reprefeming him> 
felf to be in zjttuation in whrch he was not ; or any oc-< 
eurrcnce that had not happened, to which perfon^ of 
ordinary cdntion mtgh4: give credit. 

Thercforfe in the King v. YouncJ, and others, on norit 
of error in BaHc^ R^g. The error afEgned was, tha^ 
the offence/ a« defcribed m all the counts^ of fiie sndi£t^ 
ttient, wad nbt an ofTerice agjtinft either the ftat. of Hen. 81 
or Geo. 3. The Mdenct^SiSi that Tomigf and the other 
defendants, ^i^ct^nded to one Thomai^ that lie, Toung^ 
had itiadeti bet of hvt hcindted gUjin^as^-^witfa a colonel 
in the army then at Bath^ that ont Lfwis would, on the 
hext day, run on the high rbad^ text mtle^ in in honr % 
atid under coldur and pretence of havmg made tfie bet;^ 
they Obtained from Thomas twenty guineas %s, d part of 
the bcft, though no fuch bet T)(ra$ made. The court held 
this offencef, ^K^hich was defcribed in. the indi£lment, as 
proved to fa« a falfe pretence rwkMn the ftatttte of Geo, 3^ 
for this ftatute liatn in^troducdd another ojfence, than 
that in the ftat; of Hen. $. defcrtbihg it in tery general 
terms. LeaeVs CK Ca. 3 edit. 568- 

NoTC. ' in the Kmc ^. A^NSstEt SEhec, Middlefek 
fef. iSoo. On evideiice that a promifforyinote was ob^ 
tained under a falfe pretence, and afterwards, ^d be^ 
fore the day in the indidEmem, was coni^eited into ca{h 
by the defendant, it was held to be the fanle ad if inonm 
h^id been origin^Uy teteived, by the deceptitofufcd^ MSf 
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CtiAPTEft xxxn. 



Of Evidence to /t^port an IhdiBment fir d Lihet, 

TO confummate the offence of libelling, evidence of 
publication is effential. 

ft was rdblycd.in Trirtttyt 9. of Will, and Mdry^ dftt 
foffeffion' v^ evidence .of the defendant's being auUior or 
publiiher: for though he never publifhed, yet having 
the libel in readtnefff for that pfurpofe, is criminali and 
though he might delign to keep it private, yet after his 
death it might be injurious to. governments Carth, 409, 
410. 

' In the KiKG V. B£ARE, Hit, 10 Will 3. B. R, it was 
refolvdd. Firfti that copying a libel is not in itfclf a 
pubHcation^ but evidence of publication. Secondly^ if a 
libel be publicly known to be publiibed, pofleflion of a 
copy is evidence of publication : but Contra where it i$ 
not known to be- publiihed. %hirdly^ where a libel is 
produced, and. the author is ni>t known, that amounts to 
prima facta cviAtxicty that the. writer is the author,, and 
throws the proof upon hinS; ^tnd. if he; cannot produce 
the compD&r> th&verdi£l muftbe.againfthim. Fourthly'^ 
taking the copy of id jUbel» is, evidence of a libels ^e- 
caufe it comprehends all* that is neceffary to make a libeL 
Jbid HoLir, C. J. £aiid,, that the making is a genus, and 
compofing, contriying, and iRrrjting, are fp^cies ; and 
TuRTON and Rokeby, J-s. cited cafes to ftiew that ivriting 
m'Ebd) withxmi fatili/ting, was put^ifhable in the Oar- 
«hamber^'and/hyHcomeqoence is pow pitnifhable by in-> 
di&mtnt.' ySb^Vrtfii 31. i Ld. Raym 417. . 
;:*? And HoDtvCj" J., added, where a libel appears under 
'^.fnah's hamtr^nhriting, and no' other -author is known, Kc 
hiJklsjm.mc^Btc^tmnwr, ^nd it turjis the. proof upon him, 
JUid. 2 Salk 419. 12 Mod. 220, 221. 4 Read. Stat. 
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But in Ei^Tic V, Carkington, anel otherst Mich^. 
6 Geo. 3. it was faid, papers ^re the owner's goods and 
chatties, and until publication^ a writing i^ as the thoughts 
of the compofcr, not manifefted by any outward a& ; 
and therefore previous to publication* the papers of a 
man are in every fenfe his property, the &ture enjoys 
went of which it 15 one of tKc prinjary enJs of fopiety 
to proteft. iiS/. 2V, 32J. / 

In Barrow v* Llrwei^len, th,e rule was thjus laid 
$lown. A Hb^i is clearly publiibed, if but a (ingle copy- 
reaches a (ingle hand to whom it conveyed with intent 
of publifhing to that perfon, by making the contents 
knpwn. But if ftolen from th): author,. or Ceized by 
violence, whether under colour of law, or without fuch 
pretence, this is npt a publifhing, fo as ^o afFe£l the 
author. Hob, 62. 

^ Jn Baldwin v. Elphinston, error in Etgcheq. Qharnb^ 
from B. R. Trinity, 15 QeQ. 3. |t is held, thgt thougl^ 
printing is prima foci^ evidence of publifhing, it is not 
ponclpCve jevid^npe. . 2 B/ackf, Rep. 1038. ' 

But printing in a newfpaper admits of no doubt upon 
the face of it : and it (hall be intended a publication^ 
unlefs the defendant (hews by eyid.ence, that th,<? ncwf- ^ 
paper fo printe4 by bim^ lyas fuppreiled and never pubr 
lifhed. Ibid. 

Jn tb^ fame cafe> various modes, of publl|:ation are 
ilated, vfz. a. written libe) ipay be pubiifted in a letter to 
a third perfon ; or by filing the libel on a public place. 
Rq/f> Entr. tit. A^. fur {e cafe, 3./?, I^ord Raym- 341. 
417. 4865 But reading a libel in the prefence of an- 
other, or rc;peating part of it in merriment, is not evi<- 
dence of publication. 9 Co. 59, Moor.^ 13. Salk. 4 1 S. 
Hawk, P, C, ca* Ti' fee- II. But to re^d a libel, of 
to hear it re^d by another, and afterward^ malicioufly 
to read, or repeat any part of it, in the prefence of 
others ; or Ipnd or (hew it to another^ are fad^s, which 
when proved, eftabli(hes a p^blication. 3 Bfic. Ab* ^7, 
1% y§nt> Abr.pU J. 229. % Blfichf Rep. 103?, 
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ittule tbe &ttmt. 

The confent of the maftcr to the aft of the ftrtvant iit 
printing a lil?cl, i^ prima jfacia evidence of publication 
by the maftcr, and 9 general allegation of ignorance is 
hot admiflible evidence in hi^ favour, though he may . 
ycpcl the prcfumption by proof of particular fafts. 

As in thd KiNQ t/. Benjamin Harhis, 3*2 Car. %. 
for publifliing a libel. In this cafe the proof of publi. 
iiatidn was, pat books were fold in the defendant's (hop, 
tiot by him, but by his miti, and there was alfo proof ^ 
of quires of the fame book being in hi^ fliop. It was 
however admitted, that the defepdant did fell one book, 
but that fo6n as he heard there was any tbfng ill in it^ 
be fuppreffed the (ale. ' ^ ' 

' SciLOGGS, C. jf. held, the ac^: of felling undpr the cir- 
llumftiances ftated, evidence of publication 5 apd ftate4 
that all the judges had declared me offence of fdling to 
be punifliable in the feller, though in the way of his 
trade. 2 &. TV. 1039. Vide lord Camdeifs t)bJervations 
hn this triaL it $t. Tr, 322. Enfic v. Carrington. 

So in the King v. Nutt, Hilary^ 2 Geo. 2. the de- 
fendant was indif^ed for publHhinga treafonable ]ibeU 
It appeared in evidence, that (he kept the fhop wl^erc 
the libei was fold, but no evidence was offered to prove 
her knowing of its being bought in, or fold out ;' and 
|he proved, that her refidence was a mile from her fhop, 
and thait fhe had been bedridden there for a long time^ 
To that the prefiimption was, that Ihe knew nothing o^ 
the libel, or the publication^ 

Ketilehy fubmitted, that oh this evidence (he fhould be 
acquitted \ for though the a(^ of the fervant may charge 
a miftrefs in a civil fuit, it (hould not charge her in a 
criminal profecution. 

The Chie^ JasTiCE faid, it has been exprefsly de- 
termined, that the matter of ai flior) is anfwerable for 
whatever* books are fold there. A furor however was 
withdrawn. Barnard^ K. B. 386. Fiizg. 47. 

In the King v. Almon, Trinity, j Geo, 3. B. R. the 
tyle is fully eftabliflied. This was an application for a 

• new 



Ijey tria! ; tipoft the glT»und of the evidence beltfg \jX4 
fufScicnt to prove any criminul inteniton in the defendant, 
or even ,thc lea ft kno%vkdge of the libel having Ijaen fold. 
2»t his (hop. The defendant's affidavit Jlated, that it was 
a pra(Q;ice in the trade to put another pifblifher's name 
po a pamphlet, as printed for that, other, when in hCt^ 
it yr2LS publiflied for l^imfelf. This was the fa^ in the 
prefent fzk. Miller being the rdal publisher of this 
libel, though adyertifed, &c. in defendant's name, with<» 
out confent or confultation ^ that the (ale in h^s (hop 
was without his privity, and that he ftopped it as foon 
as he difcovered it. Thp perfoi; who ibid was defen- 
(dant's feryant. 

Glynny ferjeant^ argued, that the proof againft the 
defendant appeared defeflrive ; there was nothing tQ 
conftitute criminality, or to induce punifliment. 

Lord ]\Iansfield delivered the unanin:jo\;s opinion of 
the cdurt to be, that the buying the pamphlet, in the 
publig fliop of a known profeffed bpokfeller, and pub- 
Milier of pamphlets, of a perfon afting in the fliop^ 
prima facia, is evidence of a publication by the mafter 
liimfeii, but th^t it is liable to be contradicted where 
the fa£k will bear it by contrary evidence^ tending to 
exculpate the' mafter, and to fhew that he vvas not 
privy, nor ^iTentiiig to it, nor encouraging i^. 

That this heeling printa ficia evidence of ^ publica-* 
^on, by the majler himfclf, it ftands good until an- 
fwered by him : and if it i$ not anfwered at all, it 
thereby becomes conclujiviy fo far a^ to be fuflicient to 
eonvid: him* 

That proof pf a public expofing to fale and felling 
Jfi his fliop by his feryant, is prima facta, fufficient 2 
apd muift ftand« until contradiCbed or explained, or t^^ 
ciilpated by fome p^her evidence, and if nqt cqntrar 
di£l:ed, explained, or exculpated, is, in point of evi« 
.(^ence, fufficieift or tantamount to conqli^Gqn. 

Reading the libel charged, fhews that it is already 
proved upon the defendant ; for it could not have beeri 
Vead againft bim^ before \t had been proved upon 
him. 

Aston, 
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AfroN» WiLLES, and AsHUitsTy JTs. concurred : tn4 
^e cafes of Harris^ ante 644. Straban, Hi/. 2 G^. 2p 
^ 644. /fii^ Efizabitb iiutfs pajtt fitfte rt^ 'i% vcrc 

The derivery of a libel by the printer, is e^ienct ^f 
publication by the printer, and the receiver is an aflof^ 
in that publication, if he does not {or tb with carry it to 
Z DQagiftrsite. "ijCbc ^ing v. ^trfiian, Hilary^ j peo. I, 

fl^ile t&f f Durft. 

And evidence of a libeUous paper jseing foiind in ^ 
man's cuftody, as upon a (helf in his h9tife or ihop> 
Iball make him the printjer of it, of coinfequence it is 
frima facia eviden/ce of his being the publiifaer, and 
he mud g;ve a good account how. he came by it ta 
^xcafe himfelf* Ibid. 12 Viner ^br. 220. 4 Re^. fiat. 

But thjB bare printing a petition tm a cqmnuttee of 
parliament, which would be evidence of printing a 
libel againft the defendant,, if made for any other purr 
pofe bu{ ^ complaint to a j:ourt of juftice, and delir 
yery of the copies thereof ^o the members pf the conu 
mittee, (hall not be confidered as the publication' of s| 
Kbel, in as much as it is juftified by the order of 
the courfe of proceedings in parliament, whereof the -^ 
bng'^ courts wi}l t^kc judicial pQtjce^ j Bac. A^' 498* 

"Where tbjB defendant afts merely as fervant, working ^ 
the prefs without knowledge of the contents of the libel» 
%€ is chargeable as printer. 

As in the King v. Clark]^, Hilary y 2 Geo. 2. before 
]^A7M0]ip> C. J. The |ndi£tme)i( w^s, << ^or printing 

** and 
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«* and publifliing an infamous libel called Mifts Jot^rnaf -^ 
but the evidence produced was, that he a£led merely as 
a fervant to the printer, and his bufinefs was only tfer 
dap down the prefs ; and few or no circumftances wera 
offered of hi« fchowing the import of the paper, or of 
Being confcidus 6f doing any thing iUegal. The defeni*^ 
dant, under the direftion of the cOurt was found"guilty. 

So in the KtNG v; KrelL, Hilary^ 2 Geo. 2. The evi* 
dehce vlra^ that the defendaitt aild another compofed to-^ 
gether the type* fbr printing the work, each taking dif- 
ferent columns. 

Hawkins and Kettleby, fot the defendant, objeflred, that 
whatever interpretation the whole of the papers mighf 
iteceive taken together, yet taken fepatately actch-ding tGf 
the ihares which thefe two perfons had in it, the part 
virhich the defendant cOmpofcd could by no means receive 
fuch 2t c6nftrti£lion. He was charged ^odiibellt^m imprefflf 
et puUicavstj et imprimi effublfcafi cmjavit, whereas by the 
evidence it appeared that the conipofing was only necef- 
fary to the prejjing afF^ and confequently as the defendant 
was only proved toTiave compofedy he could not be found 
guilty of the preffing ofiF, (or printing) and therefore the 
information had not charged the defendant with the 
proper faft. They further obferved, that no evidence 
was given of a publication ; therefore there ought to be 
an acquittal : befides the information charged two of- 
fences in diftinfk and feparate parts 5 one of printing 
this particular libel, in hac verba^ the other of printing jC' 
libel generally ; therefore as to the laft charge, as no evi- 
dence was given of two offences, . the jury ought at leaft 
to acquit the defendant of biie. 

The Attorney General ( Sir Philip Torke, afterwards lord 
Hardwicke.) This libel (which was a pretended piec6 
of Perfian hiftory) is one thing intire. One part has a 
dependence on the other, therefore he that is guilty of 
the one is guilty of the whole. To Ae fecdnd objeftioti 
he would agree, that is, if this was a civil aftion brought 
againft the defendant for printing without authority to 
the damage of a particular perfon, the evidence given 
here would not make the defendant anfwerable ; for hi* 
would have appeared to have a£ied merely as a (ervant^ 

an4 



^ 



64^ 

;ivkf therefore ii he had aflifted hi one branch only. of. 
printing, and not of the whole, he could not be fubjefi , 
to fttch a£tion. Biit the prefent cafe was of a Griralnai 
mature. Where an acceflary is ctiminaj in paft, be is cri- 
tninal in the whole \ and therefore as the defendant aiSft- 
cd in the tompofing, which was a circtf mftanpcefientially 
Beceflary to there Keing any printing, he by that aft mad©, 
iimfelf anfweirabfe for the whole; CompoQng, he con- 
fideredy taking a copy of a libel in typeg and figiiresy. 
and taking i tofy wotild make the\defendant a pub* 
lifiier ^ and this gave an anfwer to the third pbjeftipn. 
As to the laft objefibion, he obferved, that laying infor- 
mations in this way was begun in the time of Holt, an4 
was dotie piit of caution for feaf of not fucceeding inif 
feying tile fa£t ^articulajly* 

Raymon0, C. Ji agreed "^th the attorney-general itt 
all but the a£l of publication 5 afd direfted the jury? 
that if they believed the evidence they ought to find the 
defendant gui/ty of printings which they didi Barnard^ 
JB^^ J2. 3oj;- 

^ough a publication in faS^ be proived, y6t e:^cuTi^ 
patoiry evidence of fails exculpating the defendant may 
bp admitted* Vide The King nj. Almon^ Ante 644. 

Therefore it has been held that the defendant ftandd 
exculpated on evidence that he refufed to receive thet 
manufctipt libel to print, or the printed libel to fell ; and 
that i( was ^landeilinely fold iri his ihop againd his po*, 
fitive orders. 

That by rcafonr of ficknefe, ■ as in the delirium of % 
fever, he was difquajified from ipfpeflLing the prefe, of 
legulating theuade pf his (hop. 

Ahfencty under ^circumftances not importing fraud ot 
iiegk£t, in whi(ph cafe a temporary manager for th© 
printer or bookfelIer*s buCnefs ftands during the inter* 
val in th6 fame refponfibility as the mafter. would hav^ 
ftood- ^ . 

Imprifonment is prima faci4 exculpatory evidence 5 buf 
iK)t conclufive 'y for if accef8 of fejrvants to thjp.prifon b^ 
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proved and liberty of tranfimtting copies, proof-flieet8» 
&c. be ihewn, the exculpation ceafes. The IQng v. Wood-' 
fall. I Hawk, P. C. ca. 73. 'j edit. 2 vol. 131." 

And in the Kcng v. Williams, Mick. lij. Qeo. 3. . 
where evidence was given that a newfpaper contatning^ 
a libel was publiflied before the defendant rofe in the ; 
morning, and that the printer afterwards flopped the 
fale of the paper, the court refufed to receive exculpa- 
torf evi4^nce9 and confidered it ihfufficient evidence for 
acqutttqly)i\xt intimated th^t after verdi£fc it would be. 
prppfer in mitigation of t}ic fentence. 

In the King v- Salmon. HH ijiy.B. R. The defen- 
dant, a linen-draper, allowed his (on ?l printer^ to ufe part 
of his fliop for ^he fale of pamphlets. In the at^fence of 
the fon, a pamphlet was called IFor, and the father ordered 
hi« niece to look it out and give it. The publication 
being libellous, the court granted an information againfl; 
the fon, but not againft the father ; confidering his ig* 
n6rance of the nature of the pamphlet fufficient excuU^ 
pation* I Hfi^h. Ps C. ca, 7. fe^, 19. 7 eclit. % vol^ 131? 

The truth of a public libel is not admiflible evidence. 
Neither is the bad reputation of the perfon libelledt 
Haiu^. P. C. ca.*j^.'fefl. 6. 5 Co, 125. i Stra. 498* 
9 Sj. Tr. 25 3t The King v* Franklin. ^ 3 Bac. j^br. 49 j[. 

But in the cafe oifiandalnm magnatum, when the word 
falfe is inferted, the defendant ought not to be found 
guilty^ if the affertion be true^ > Emlyn. Pref. St. Tr. 8. 

So in the Queen v. Fuller, Guildhalli^ London^ May^ 
1702. Holt, C. J. would have permitted the defen* 
dant to prove the truth of bisi allegations, " againft no- 
1' blemen, peers, officers, and minifters of ftate," had 
he been able. 5 St. Tr. 441. ^ 

The above cafe has been erfoneoufly confidered as an ; 

authority that tYitfulfehood of a public libel, as to fafl:, 
is efTential to conftitute the criminality, and the truth of 
it maybe proved in juftification ; but ^the information 
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tgainft iVAr feemt tohave been iotjiandalum magnaium ot| 
die ftatute for fpreading^^ news to the flander of great 
men ; and in that inftance zs/alfihoodh a neceflary aver? 
inent in the infc^rn^atipn or indi&ment8» fq it muft be 
proved in eiridenc^. Jfloi. 253. ^oqr 627. 

Qn indidments or ii^formationi for (editious Iibe1S| 
the word /aiji in the only fenfe in which it feem^ 
neceflarily applicable is included in the word malicious | 
and it appears from various precedents that the wqrd 
jal/e if often omitted in fach indiftments and informa« 
pons> which (hews it is not an indifppnfable ayerment 
poif neceflary (o t|e proved, 

Iflute t]it <Eteiient{)« 

Publicatioh pn nrhich a defendant may be conyi£ke4 
^uft always include malice eitlier txprsf^ or iwpliedz where 
therefore the fa£t^ in evidence exclude fuch implication^ 
a defendant is not legally liable to t)e cqnyi^ed. Gili^ 
l^anu. JSvid. iy ^ofi* 845> 84<$. 

The cafe of an mdividual iljuftrates this rule* In the 
Ring v* Hart. Mich. 3 (?«?. 3. Mary Jones^ a quaker, 
was expelled, ^s appeared on the quakers books^ ^^ for 
f< not pra£iifing th(: 4uty of felf-deniaU' - Having got a 
copy of the refoliition;^ fli^ applied for an information 
againil thofe wI\q Qgi\ed it for a libel ^ and this being 
refufed, (he indide4 tnem» spid they wete fQvtnd guilty. 
The court granted a new tria^, the whole tranfaftion 
being merely tn^er of iifri^ine. t Blaehfi Rep. 386, Se^ 
the King V. Paine. 5 Mod. i6y« ^nH i 

Variance in evidence between the priginal libel and 
that on the record is fatal. Vide Variance ift Index. 

In the ElNQ v{. Hali.. Hilary^ j Geo. i • Information 
for a libel againft the dp£krine of the Trinity. Tke 
witnefs for the crown who produced the libel jfwore that 
it was ibewn to the defendant! w^ip pwne^ himfelf the 

author 
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fiuthof of the book {hcihi, c^rrprs of the prefs^ ahcl witiH 
fmallvvariations excepted, I)eferidant's counfel fubmitted 
that* ^18 evideiice would hot entitle the attorney general 
to read the book, becaufe the cdnfeffioA was not abfo^ 
lute, aiid therefore amounted to al denial that he wad 
author df that identical book : But PrAtt» C. J. allowed 
it to be read, faying, he would put it upon the defen« 
dant to ihew that there tirere material traHances; x Strange^ 
416. 

Depoiitiohs taken befbre a jufttce of thib pe;ace Telatin^ 
to the h€t of printing 6r publifbirig a libel, the deponent 
being fince dead, cannot be received in etidence, though 
in felony they are admiffible hy Jlat. i and iPbiLisfMaryi 
Paitt/s cafit 5 M^. 165. Soli. l8l. Cwnb. ^581 359* 

-rf«fif iSj, 312* 

tn trial of ihdi£lment or infbrmatioh for a libel, oh 
the plea of not guiity> the jury may give a general ver^ 
di£i, and fliall not be dire^ed to find guilty (as.formerly) 
merely on evidence oi publication and of the fen|e afcribed; 
But th^ judges mav give opinion and dire^ion,lo the 
jury ontbe matters m. iflue, a§ in other criminal cafes^ 
and the j^ry may find fpecially ,if they chufe^ and the 
defendant may move in arreft of judgment as before^ 
Stat^ 32 Ge^* 3. ca* 60* Jtrj/b, 33 Geo, 3. fo* 43* If StaU 
at iatge^ 

A libei ttiiiA be proved to be written in th^ Counti 
laid in the indid;ment| all matters of crime, beifiglbi^al^ 
4 Read. Stat, Law t^f. 9 Med. 39?^ 
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CHAPTER XXXIIL 

6/" Evidence to fupport a Charge rfBrtbery4 

THE crime is complete by the attempt ; and evidence 
of a bribe tendered^ thoueh x^eQceAi is therefore fuffi- 
cient to convi^i the defendant. 

As in iYst Kii^O't^ Vaoghan. Mkh. lo Geo. 3. B* R* 
Motion on an information againft the defendant for ofiisr- 
ing to bribe the Du^e of Grafton^ then firft lord of the 
treafuryi to grant the reverfion of^ patent place in the 
xiknd of yamaica^ {(ft five thouiand pounds. 

Lord Mansfield. The queftion turns upon the com- 
mon law : and the firft confideration is, whether a great 
officer at the head of the treafury,- and in the king's con- 
fidence, felling his interefl: with the king, • in procuring 
an office; be not guilty of a crimen The king is not to 
taifc' a revenue out. of this offiee. The duke fwears, and 
it is not denied, that fhre thoufand pounds were ofiercd 
to him to. procure this office for Mr. V^ughan* 

C^n it be doubted whether doing this would have been 
criminal itt the dtike of Grafton. Moft of the impeach- 
ments againft minifters Have been for taking money to 
procure offices grantable by thef crown. 

Whercvef it is a crime to take^ it is a crime to give ; 
they are reciprocal. And many cafes, efpecially in bribery 
at ele£lions to parUiment, the attempt is a crime. It is 
complete on his £de who ^4v it. 

If a party ^i^^iT^/ to bribe a judge, nieaning to cor- 
' rtipt him in a cafe depending before him, and the judge 
tak^'it not) yet this is dh ^offence puniihable by law'in 
thepartythatofiers.it. 3 ij/f. 47, 

So alfo is zpromife of money to a corporator to vote for ' 
a mayor of a corporation, or to bribe a privy counfeUor. 
The King V. Plympton, 2 Lord Raym. 1377. 

Iftlto 
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Siuie tjbe i&econtr^ 

Jlcitlicr is It nfiaterial if the party bribed vote cori- 
trary to the bribe ; for this canlio^ be given in evidence 
to exculpaCe either. 

* 

* 

A loan on fuch an occafion is briberjr by gift. 

As in SuLSTON v. Norton. Mich. ^Geo,'^. S, A. 
A£tion on the ftatute of bribery at the eleftion of Tarfi" 
nvorth. Rve counts in the declaration. Jury found a 
general verdift for the plaintiff. He took it on the firft 
count only, viz. for corrupting one Moor^ by giving him 
five pounds ten (hilliilgs to tote for lord Pillers and fflr 
Robert Burdeft. ' 

Caldecot moved fOr a dew trial oh i filggeftion, Firfly 
That the perfon bribed did not vote for the candidate 
in whofe behalf the bribe wsts given, therefore was 
not corrupted. Secondly ^ That Maor gave a note for the 
money, whic^ it was agreed fhould be deftroyed, in cafe 
he voted as de(ired, and a counter note was given for 
that pifrpofe : therefore it was a loatt^ and not a gift ; 
and the v*erdi£l (hould have been taken on the fecond 
count for a corrupt loan/ and not on the firft for a cor- 
rupt gift. 

Lord Mansfield, C. J. Foster and Wilmot, J's. 
The firft o^e£kion has been already folemnly determined 
in Bush v. Rawlins, Trinity^ 29 Geo. 2. B. R. Aftion for 
corrupting one Harvey^ by giving him twenty-one pounds, 
to forbear giving his vote for Mr.' Morton^ at the Abingdon 
ele£tion preceding. It appeared at the trial, that Harvey 
did vote for Mr. Morton^ notwithftanding the bribe, and 
always intended to do fo. Verdi£l for plaintiff, and 
motion for new trial. It was twice argued ; and Deni- 
soN, J. delivered the opinion of the court, that this was 
within the ftatute, and cited Philips v. Fowler, Paf. 
7 Geo* 2. C. B. And undoubtedly the ofience of the cor- 
rup tor is complete, notwithftanding the voter afterwards 

repents. 
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UpeiitU At if one bribes a juror, and he a/terwaf^l 
gives a right verdi£k that will not exculpate the offender/ 

As to the fecotid obje€iion| the loan and ftote is alt 
colour and detice i it is clearly a gift, and the verdi£l is 
rightly taken^ i Blachf. Hep. 3 1 7 » 3 1 ^* 

And in CqmbC) qui tam^ v. Pitt, Mid, 5 Geff. 3. B. Ri 
This was an a£lioi]! on the (latote after a cpnvi^tioh of* 
the defendant, by information; and three ebje£ti^ns 
were taken to the eride^cev 

Fir/l, That, the declaration rtatci that the party wa^ 
bribed to v6te for Mr. Lockyer and Ibrd Egrhont^ and it 
came out in evidenee thai it was for Mr.- Lockyer and his 
friend. 

Secwdly^ That the ^edlafatioi^ flfated that lord Egmoni 
imd Mr. Combe were candidates at the time the bribe was 
given, and no evidence was given thereof.- 

Tiirdfyy That it alfo ftates that the perfonS bribed hzA 
a right to vote, but no evidence wa« given thereof, but 
that tiiey aftually voted. 

Lord MAN8Fi£tP« As. to the Jlr/l objeSion in penzt 
a£lions, the rule is that the material fa£): muft be 
charged, and a fadi charged mail be proved fufficient 
to warrant all the confequenccs of a verdiff. The ma-^ 
terial faB here is being ^rifc^ to vote. It makes ifo diffe-' 
rence whether the proof was that he was bribed to votef 
for both, or for 'Lockyer only, 

Thcyire/irfobjeflion goes upon the vague idea of what' 
conftitutes a candidate previous ^o the day of elediion. 
The poll is then the only evidence. The Hoiife of 
Commons, in the cafe of G<?r#, oi Fitig, candidate for 
Buckfy determined that nothing was evMeitce of being 
a candidate but the polI-books# Before the time of elec- 
tiony every one is a candidate for whom a poll is afked. 
This very fa£l makes the perfon on whofe behalf a bribed 
was given, a candidate. 

As to the third obje£lion.-*.The defendant fball not 
dfi^ute a man'^s riglit of voting, when he has afked.him 
for his vote.r It is^ a fufEcieftt proof of right that Kc 
a£lually did vote. There is no ground for the obje£tions. 
Rule difcharged. i Black/. Rep. 523,4, & 5. 3 Burr* 
1423 to 14349 alfo 1586 to 155^1. 5. C* 



^ss 



The perfon taking the bribe is a competent uritnefs to 
prove the bribery. So in Sutton v. Bishop, and Selb^ 
<?;. CuMMiNG, it is determined that under ^^/. % Geo^ 
^. ca. 24. SngL ag^inft bribery at ele£)tions for mem- 
bers to ferve in parliament, the perfon talking the 
bribe is a competent '^itj^efs tQ prove the brib^ryr 
f^ j^urr. 228i|;, 2469. 
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CHAPTER OppaV- 

0f Points qf Evid€nce]arijing upon IndiBments of the feverd 
Jpecies of crimes ivhicfs come under the head Malicious 
Mischief, nvhich is defined to bi an injury done to the 
property of another not falling under fome m&re fpeeific 
' denomination f either from the wantonnefs of a bad difpO'* 
Jition^ or from particular and deliberate revenge* ^Slachf 
Comm, ?44, 

IXY flat* 9 Geo. I. ca. 22. <^ the cutting down and de^ 
^' ftroying trees planted in an avenue, or growing in 
f^ a garden, orchard, pr plantation for oriKiment, fhel-r 
f^ ter, or profit," is made felony, without 9lergy. 

DQdior BuR^ in his Juftice tf Peace has obferved that 
.the being armed and diiguifed in the manner fpecified in 
the ad: does not feem to enter into the conftitution of 
the offence defcribed by the ftati^te as to this and fome 
other criminal a£ls, but to offences precedexUly fpecified 
by the aft^ 

Confequently it follows that the indi£tmei^t need not 
{iverj nor is any evidence required to prove that the per-r 
fons deftroying trees fo circumftance4 as defcsibed were 
l^rqacd or difguifed* 

But 
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iut in th^ KiHi^^t;. Batlis and Reynolds^ 9 Gee. 2. it 
was ruled that the defendants being in thp high roaici 
iirmed and difguifed, is made a fubftantive fflony by the 
slQ. ; though the hSt of being fo armed and difguifed 
need not be giyen in evidet^cie on indi&ments for (everal 
other offences unde^ the a£k whipl^^re ii^depepdei:it pf lU 
C^f. Temp. JLqrd Hardwich, ^gi^ 
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CHAPTER XXXV. 

Of Evidence in particular cafes refpeBirtg Coining fiof 

fnade Tv^^fi^\ 

ftule* 

PERSONS uttering falfc money, gold or filver, Jcno^* 

ing it to be falfe, are fubje£led on the third offence to 

felony without benefit of cleS-gy. 5/a/. 15 Geo^ 2. r^af^ 2?. 

Jec. 91. Irifkt -13 ^ 514 ca. ^o,fec. 2. 12 Stat, at larg^ 770. 

With regard tp eyid^pce, by which a repe^Hion of tbi$ 
pfTence is to be proved, it is provided by the f^me ft^^utf^ 
that if any perfon uttering or tendering any falfe or 
{Counterfeit Dnoney a« aforefaid, (hall afterwards be guilty 
of the like offence in any county or city, the clerk of 
affiae, or the. clerk of the peace for the county or city 
irhete fuch conviction was fo had, ihall at th^ requefl 
pf the profeoRtor, or any other qn his msyefty's behalf 
certify the fame by a trgnfcript in a f^w words pontain- 
ing the cffcSt and tenor of fuch conv.i£lion, and fuch 
convif^ion being produced in pourt, ihaU b<^ /undent 
proof of fuch former coiivic^iont 

By a fubfequent ftatute, perfons counterfeiting copr 
per monpy, halfpence or farthings of buying, Celling, 
taking, paying, or putting off fuch xnoney under the var^ 
lue by which its denomination imports, are made felons. 
1 1 Geo. 3. 40. Iri/b. Vide It^ citid Jlat. fee. 6. 

Confequently on the. fecond offence,' if the repotd of 
the former convi£tion be given in evidence, npl^y perfoi\. 
c^n h^ve ^he benefit of clergy. 

At 
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As in the cafe c^ William Marston JloTHVP^La 
Qld^BaUeffiff. 1783. The defendant wa3 tried a fecon4 
time and CQnvi^ed, and the record of hi3 former con* 
virion being produced, it was held that he could npt 
plead the benefit of clergy in bar of execution^ he not 
hetng in holy ordersi and having pleaded it on the formp^ 
convi£lion. Addingt, Penal Stat ^ 12a. 

The King v. James Scott> and others^ is fully re- 
ported. Old'BmUy feff. Oa^her^ 1785. 

^tt and three others were tried before Nares, J. on 
an indifkment containing^ four counts founded on 
1 1 Geo. 2. r. 30. Birfi^ th^t IJa^c Votear ^nd Thomas Dean 
^* one piece of copper mppey of this realm called an 
^< halfpenny, then 9n4 there unlawfully and feloniouAv 
^* did make, coin, apd counterfeit ag^inft the ^atute.^ 
Second^ That " George Franklin^ of &c. and James Lojif 
^< of &c* did unlawfully and felpniouHy counfel, au)^ 
^ abeti and procure ]^aac Votear and Thomas De^n, Scc^ 
'< to do and commit the faid felony, &q." Third, Thaf 
<^ J^faac Votear and Thomas Dean^ &c« at the part/h afore* 
** JM% &c» one piece of f^lfe, fe^gned^ and counterfeit 
<< copper money to the likenefs and /Qai;ulitude of th^ 
f ( good, legal, and curr^t copper money called a half'^ 
ft peony, then and th^e unlawfully and felonAou% "di^ 
i< make and coin, &c.'' Fourth, This count charged 
Franklin and Scott a,s aiders and abett(»rs to Votear ^4 
Dean. 

The i^rifoners were all conviAed ; ai^d on being 
brought up for judgment, they prayed the benefit ofclergu 
which was allowed, ^nd each of them were fentence^ 
to pay a fine of one (hilling, and to fufier one year's 
upprifonment in Newgate. 

On the 1 3th of 0<9^«r, 1785, James Scott, one of tl\9 
^bove four prifoners was convi£led with twa other per* 
fons at the Old-Bailey, on the faine ftatute^ for haying 
counterfeited a farthing, and again prayed the bcinefif 
of the ftatute. 

The counfel for the crown filed a Counter ple^, fetting 
forth the former indidment and convvdiiop, averring 
that the prifoner was the fiime perfon who was na^ed i^ 
the firft indictment, and that finqe he h^d ajlre^tdy re* 

4 P ceived 
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eeived tlie biene^t of tlie (tztnte, and had been admitted 
to his clergy, prayed judgment of the coart, <f and that 
*^ the faid James Scott may receive judgment to die ac<- 
** cording to law/' 

The prifoner replied, Nul tiel reeordy and denied that 
he was the pbrfon named in the faid plea ; and the crowm 
joined iflue on this replication. 

The (heriflF returned a jury injlanttr. 

The ewdince produced to fubftantiate the counter-plea 
was the rticord of the firft convidion, which ftated the 
ieveral adjournments of the felBon of the peace at which 
the indijxment was found; the juftices before whom 
it was found ; the indidment itfeif verhaiim \ the pro* 
tth on the faid indi£lment : with the trial and convic- 
tion of the feveral perfons mentioned therein % that th^ 
feverally prayed the benefit of the ftatute, which was 
allowed them> and judgment given againft them refpec- 
tively to be fined one (hilling and itnprifoned one year 
in Newgate; 

The cdiinfei for the prifoner ctmtended, 

Fitjiy That the counter-plea Was infufficient, inafmuch 
is the indidment therein ftated differed materially from 
the record of the indidment produced in evidence ; and 
&at the tenor of the iildidment ought to have been cor-^ 
re6Uy ftated, the prifoner being intitled to take advan- 
tage of all fkifiances between the plea and the record. 

Secondly^ That even if it were not neceflary to fet 
forth the whole of the indidlment according to its tenot^ 
yet that enough (hould be ftated to (hew that the prifoner 
had been duly attainted of the former felony, which had 
Hot here been done^ as no place was ftated in the indid^ 
ment or fet forth in the counter-plea, where the ofience 
^^ committed, from whence the venue could appear : nor 
did it appear that the principal felons were conviAed, 
without which Jainet Scottj who was only charged as an 
flicceflbry, could not be convicted. 

The jury on vivd voce teftimony being produced of the 
fa£i, found the identity of the prifoner; and the cafe 
was faved for the opimon of the judges : whether the 
tountet-plea was, in its prefimt foi^mi fufficient to ouft the 
prifoner of his clergy. 

Th« 



"The JUDGES were of opinion, that tha objedions were 
not material upon the indi£tment, to which the counter- 
plea was pleaded. That the defers in the original in*-, 
didment were matters rf error ^ not to be taken advan- 
tage of on this counter-plet) and that &ere was no mate* 
rial variance between the copy of the indidment proved 
and <chat fet forth in the counter-plea» Leacb^ Cr. Ca^ 3 a/* - 
445* ■■ .: . .. ^ . 
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CHAPTER XXXVI. 

■ ■ , i . 

K^fFaSs nu^arf tfi t^ fiatei in an jj^Jldavit fo ^^t off 4. 

THE. poftponii^ f trial i^ not a master of loight, ejr 
ther when the application is m^de oh;fhe part of th^ 
prifonery or on the part pf tht crown ^ -for in either cafe, 
the court in its difcretion, even though an . alEdavit be 
mad^, may refufe, or gr^t the in9tion. :^ofi, 2. 

Unit ttje ;&e(onti» 

The court In putting off a trial, on an allegation of 
the abfence of witnefles, will take into confideration evi- 
dence of the diftance from which (ucU witnefles .are to 
be brought* 

As in the cafe of the earls of Kii«ma^moc^ and 
CROMAR'riE, Idrd Balmerino, and others, 'indi£ted for 
high-treafon, by fpecial commiflion, at St. Mfirgarefs^ 
hHly in the borough of Sauthwari, June, ^745* before 

The feveral prifoners produced an a£fidavit, to which 
they were fworn in court, fetting forth, that a material 
witnefs or witnefles, naming the witnefles and the places 
of their abode, would be wanted for their defence ; and 
their counfel^ who had been before alBgned them, moved 

4 P2 that 
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^at their triab might be. put off for a reafoimble tithe 
for bringing up their witnefies. 

-The attorney^n^rai (fir Dudkj Ryder) prayed time to 
confider of. the motion } and tncreupon the court ad» 
jauirned to the next day'. . ^ ' 

t The judgib;iS| on cohfultation^ agived that the cafe of 
thiefe prifoners differs greatly from the <^inmoil cafes of 
trials on the circuits, where affidavits of this kind ougbt^ 
to be vety fparingly admitted. For in circuit trials, the 
prifoners, from the time of their commitment, may, 
and ought to be preparing for theS defence. The place 
whfere they are to be tried is in n>oft cafes well known, 
and they have lilfewiff a reafonsrl^e qertaii^y of the time, 
long before the circuits begin. 

But in the prefent cafe, the jprifonerii are to be-trie^^ 
jft a great diftahce, from tK^ fkcd ^htft the trcrfort^' 
were committed ; and, neithcir thne nor place for their 
trials can be faid to have been certainly fixed, until 
bills of indiftment w^fe fourid a^lpft them, and copies 
delivered to them, from which . time it was incu^bept 
cm then! io Be pftjliiring for tfcci^ tiefehccj arid gettmg 
their W'itnefies to tb^n. *..•., • : • 

^ Arid in regard* that ffie aMdiih^r^iniioiiti At vnu 
ncfler to refide at 'different dmahces from town, IWtl^ in 
England, and othfcrs in Scotland,', it wai5 tHoVgfit fea«p 
fonable, in fixing the times of trial, regard fliQuld be 
had to the feveral diftahces. i . . 

' <JuIe tije SHbirD* 

But in collateral iffues, where the venire is awarded 
attd grafited ^uff^pf^y the.co^rt will not put otf the trial 
pf thp.iffue, unfefs,yery fpecial groui^ds be laii before 

the cpuft. ,^ V : •-..:. 

.^4^1 V the ^JNG V. Char|-P$ R4TCUFl?E, Mich^ 22 
Geo. 2.-8./?. ^he prifpner being arraigned,, he, ore 
terns pleadedj that he is not the perfon mentioned in 
the record before the court. The attorney-general^ ore 
tenus replied^ the prifoner is the fame, Charles, Ratcliffe^ 
mentioned in the record, and this ** I an^ ready to verify j" 
and iffi^e ^as joined, 

The 



66f 

The prifoner's counfel prefled ftrongly to put off the 
trial of this iffue, upon . an affidavit of the pTifoner^ 
which was fworn in court, that two material witaeiies^ 
learned in the affidaviti are abroadf^ one of them at 
Bruffehf the other ^t St. Germain^&i and that he beiieretk 
they will attend the trial, if a reafonable time be allowed 
for that purpofe. But, 

The COURT refufed to put off the trial, and a vemre 
was awarded inftanter / for, faid the court, this proceed^ 
Ing 18 in the oiature of an inqueft of office, and has al« 
ways been confidered as an inftantaneous proceedinj(^ 
unlefs proper grQifndf fir pofiponing^ the tried be laid before the 
(ourt.. it was lb confidered in the King v« Bark/lead^ 
and others, upon the fame iffue as this is. A venire wa$. 
^li'arded, and jury returned and fworn inftanter ^ to txf 
that iffue. It was fo confidered in the King v. Roger 
Johnfm. Kelyng 13. i Lev. 6i, l Siderf, 7a. a HaU 
]r. C« 40. I Kfb. 244. I Hawk Pp Qr. 6 ^d. 3* in nat^ 

If Mr* P^cliffe hath any thing to pffer, which may 
giye the court reafonable grounds to believe, that his 
plea is any thing mor^ tbau % pretence to delay execu*^ 
iioa we are ready to hear him \ the fingle iffue is, whe- 
ther hje be or be not the perfou mentioned in this record, 
this. is a fa£t wel| known to hirn^ and if he is not the 
pqrfon, he might, if he had pk^fed, h^ve made the 
mat^r part of hi$ affidavit \ he n^ay do. fo (till, if he 
can dp it with truth ; and if he refufeth to giye the< 
cpurt this fatisfa^tion touching the truth of his plea, the 
cpurt. doth him no manner of injuftice in denying |iini 
$he time be prayeth. Foji. 41, 42, 46* 

The court will not put off a trial on the mere evidence 
of z formal affidavit, unlefs there be circumftances to- 
fliew that the party applying cannot have fubftantial jui^ 
tice without the delay he applies for. See Rule i • 

As in the King v« Le Chaveli^r D'Eon. Trinity^ 
4 Geo, 3. B, Rf Information by the Attorney General 
for a libel on count de Guerchy. UEon^ by counfel, 
moycd %o put o^ the ^rial, on accpunt of the abfence.of 

fever^ 
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federal material witnefles^ whom he fpecified in his a& 
fidavit : and his affidavit contained the ufual afiertions 
' ttequifite for putting off a trial, and particularly that 
^ they were material witnefies for him, that he could not 
^ fafely go to trial without their evidence ; and that he 
tt had hopes and expefbations of procuring their pre* 
•^ fence by the next Michaelmas term.** 

Upon {hewing caufe againft putting off the trial, it 
appeared that the libel was not printed or publiflied until 
March or Aprily and that thefe witnefies went away from 
JSngland to France in November or December. It appeared 
alfo-, that they were natives of and refidents in France ^ 
that they were in the fervice of the crown, and that 
there waff no probability of their being fcnt over, or even 
jHsrmitted to ^ome over to give evidence in behalf of 

The COURT, after a full hesiring, were unanimous 
that Acre appeared no fufficient re^rfon for putting off the 
trial. They granted that in all cafes, whether criminal or 
civilf and whether the nature of the proceeding be in-> 
ftantaneous or otherwife, a trial (hall not be hurried on» 
as to do injuftice to the defendant ; an affidavit in common 
Scftm may DC fufficient where no caufe of JiiJ^icion ap- 
pears ; but men take fuch latitude to fwear in common 
form, that where a fufpicion arifes from the nature of 
the queftion, or from contrary affidavits, the court will 
Examine into the ground upon which the delay is afked ; 
• and have in criminal as well as in rrt^tnT cafes refufed to 
put off a trial, notwithftanding an affidavit in common 

It is neceflary therefore in fuch cafes as this, Fi^y to 
fatisfy the court that the perfons are material witnefies. 
Secondly^ to (Hew fhat the party applying has been guilty 
of no kfches or negleft, in omitting to apply to them and 
endeavour to procure their attendance ; and Thirdly, to 
fatisfy the court that there is a reafonable expeftation of 
his being able to procure their attendance at the future 
time to which he prays the trial to be put off. 

But in the prefent cafe all thefe reafons fail. Thefe 
witnefies are (worn to be material, as the defendant ap- 
prehends and believes : but on the contrary it appears 

negativly 
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ve^tively that they canmt be material t for as they wem 
gone out of England feme months before the printing or 
publication of this book, they could not be conufant of 
the fafis of the offence bid in this information. ' If 
their knowledge relates to any circumftances that may 
ferve to mitigate the puniihment in cafe he 0iould be 
convidiedi that fort of evidence will not come too late 
after convi£lion of the offence, and may be. laid before 
the court by affidavit. 

But if it (hould appear upon the cafe proved at the 
trial << that the defendant was prejudiced by refufing 
<« this delay/' the court would fet it right by granting a 
new trial ; which had often been y^ii/ upon like occafions, 
but M cafe had yet happened where any prejudice ap- 
peared to have been done, by the court's refufing, upon 
particular circumftances, to put off a trial notwithftand* 
ing thc/ormal affidavit. 

As to their having been fefU out of the kingdom by 
the count De Guercby himfelf, on purpoie to prevent 
their gli^ng teftimony in the caufe which has been aU 
ledgedy there neither is any proof of it, nor is it poffible 
that it could be fo ; they were aAually gone brfore the 
fa£t, which is the fubjefl of the charge, was committed* 
It is impoffible that they could be fent abroad by Mr. 
De Guerchj to prevent their giving evidence in tlni caufe> 
the foundation of which did not exift at the time when 
thejr went. If they had been material witnefles for the 
defendant in this caufe, and hoi been fent away by the 
perfon on whofe account the profecution has been carried 
on \ that indeed would have been a fuffipent ground for 
putting off the trial until they could be had ; but here is 
no pretence for fuch an in&nuation. 

Neither does it appear that there has been the leaft 
endeavour ufed by this gentleman, or any on his behalf^ 
to get them over. 

And as to any expectation of their returning to En^ 
land by the next Michaelmas term, or at any future time, 
there does not feem to be any probability of it \ nor docs 
the defendant lay before the court any grounded fuch an 
expe&ation. On the contrary, the reiverfevi highly pro* 
kd)le : the prefumption feems ftrong that they will not 

come. 
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tome. They cannot be compelled to come^ and it docs 
not fecm likely that they will be ordered to come for thia 
purpofe. Thefe are foreigners, natives, and refidents in 
France^ and in the adual fervice of that king, which 
renders this cafe quite different from the ordinary cafes 
of Englijb witnefles being accidentally gone abroad, or 
gone for a fmall time only, and expeftcd to return ta 
their own country, their natural home and reiidence. 

Upon the whole they were clearly of opinion, that the 
putting ofF the trial could not tend to advance ^mKxq^^ but 
on the contrary to delay it, and therefore difcharged the 
rule for fhewmg caufe why it fhould not be put oC 
3 Burr. 1515. I Blachf. Rep. 512. S. C. 

The court will poftpone a trial on the affidavit of a 
tiiedical perfon, ftatiiig diat the prifoner is in fuch a 
ftate of healdi as not to admit his being brought into 
court. 

So ruled in the King v, Patrick Finny. Commiffion Oyer 
0nd Terminer, Dublin, J^y> ^797* Ridgewa^s Rep. of 
tbetrial.^ I. 

f 

Or on fatufa&ory affidavit that a material witnefs is 
dangeroufly ill and unable to attend : or if it appear that 
a wttnefs is abfent, though duly fummoned, the court 
will put off a trial ; but the truth of the allegation in 
the affidavit is to be judged of by the court. 

So determined an the King v. Pinny, above cited. 

In this cafe the trial having been repeatedly poftponed 
on affidavit, ftating the illnefs of one material witnefsj 
^d the abfence of others, Chamberlaine J. and two 
other judges who fat with him determined to refer the 
application to the other judges for their opinion^ and ad- 
journed the trial for two days. 

Chambbrlaihe J. Smith B. prefent. In 'this cafe 
there has been an application on the part of the prifoner 
to put off his trial ; there was fomething indefinite as 
to the tii^e. We . und^ftand^ however^ iQ fubfiance^ 

that 
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th^t it IS a motion to poftpone the trial until the next 
commiflion, becaufe the approach of the term will not 
admit of a trial if it be put off further than Monday oi* 
Tuefday next. $o that fubftantially the queftion is^ 
whether this motion fhall be complied with by putting 
oiF the trial until next commiffion. 

Motions of this kind, particularly whete thd charge 
againft the prifoner is high treafon, muft always be of 
the utmoft importance ; and in confequence of that 
and fome novelty, in this cafe, it was the opinion of 
two judges with me that this matter dught to be re- 
ferred to all the judges in town. Nine judges are una- 
nimoufly of opinion that this motion, in the extent in 
which it is made, cannot be complied with. 

Motions of this fort are always addreffed to the found 
difcretion of the court, founded upon affidavits, but the 
affidavit is not to be held to contain fufficient ground 
for putting off* the trial merely becaufe it is in con^* 
mon form ; the court muft be fatisfied, jfir;^, that due 
diligence has been ufed to bring the witnefs whofe att^ 
tendance is fought for ; fecondly^ that the abfent perfon 
would be really a material witnefs, or at leaft that the 
prifoner or other perfon making the affidavit on , his 
behalf does believe fo ; and thirdly^ that there is a rea^ 
fonable expectation of his being produced at^ ^future 

day. < ^ , '■ \ 

He then entered into an exammation of all the cir« 
cumftances attending tKe prifoner's application to the 
court. He is charged with high treafon, together with 
fixteen other perfons \ the information (hews he wa9 
charged with taking the moft a£^ive part. They are all 
complicated in one charge. The defence in all proba-r 
, bility is a common, one. All but the prifoner have pre-* 
fented petitions under the habeas corpus ad: to be tried ; 
and upon being called up have infilled* upon being 
tried — the prifoner alone is not ready. ' If they are: re» 
gular in their petitions (on which I give no opinion a^: 
prefent) they muft be tried at this commilTion^ or be 
difcharged. If any fhall be tried, the crown will . be 
under the neceffity of pubKihing the evidence againft th^ 
prifoner, who is charged as the leader in the treafo^.. , 

^ 4 <^ H« 
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tie then ftated thefeveral poftponementSi and mi- 
nutely compared and examined the fa£i;8 ftated in the 
feveral affidavits) pointing out variances and inconfift-^ 
encieS) and faid that taking all thefe circumftances to- 
gether, it was for the confideration of the judges, whe- 
ther they believ^ that the allegation of James Maj^ 
being a material witnefs, Was founded or not. And, 

The jolDGES were unanimoufly of opinion, that aU 
though a trial Ihould not be preffed forward where there 
is anjT danger to the prifoner from his not being pre* 
pared, yet that the truth of the allegations in the affi- 
davit for putting off the trial muft be judged of by them. 
It is in faCk an iffue direfted to the judges whether the 
lapplication be made for delay or not. And th2(t there 
are many circumftances to be colleiied in this cafe from 
times and dates of the affidavits, the time of ferving the 
feveral fummonfcs, tfie conduft of the prifoner, and his 
^attorney, and the particular fituation of the cafe, as con- 
neded with other prifoners, which induce a belief that 
this application is not what it is profeflfed to be, but 
id intended either for unneceflary delay, or as a ftrata- 
gem made ufe of to compel the counfel for the crowii 
to difdofe their evidence, or difcharge the other pri* 
fdners under the habeas corpus aft, if they have been re- 
gular in* their proceedings. 'Hie judges having with 
tne utipoft attention read all the affidavits, cannot fay that 
this is a fair bona fide application, in order to provide ne- 
cefiarv evidence for the prifoner. 

With' regard to the fituation of James May^ it is 
fbmething extraordinary: on the 13th of December 
Doftor Harvey vifited him, when he faid he had been 
confined feven weeks. The DoSor ftates him to have 
been afflifted with a chronic head-ach, and that there 
is not much probability of his recovery, hut that he 
may linger many years. If this motion were complied 
whn from May\ fituation, the prifoner would be inti- 
tled, during Ma^^ life and inability ik> attend, toties 
quoties to put off nis trial. 

However^ In ftating this> I am defired by the judged 
to fay, that if they were fatisfied upon the other grounds 
that that application was necefiary to the defence of the 

* ' prjfoner. 
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prifoneir^ and fairly made, they, notwithftanding the 
Situation of Mayy might poftpone the trial, to fee whe- 
ther it might not pleafe Providence to reftorc him at 
fome future time. 

But upon the whole, they are of opinion, that it is 
not fit or meet, for the adminiftration of juftice) th^t 
this application ibotild be complied witb^ in the extent 
which is fought. However, the prifoner will have un- 
til Monday to prepare for his trial, which will be nea^ 
eight months after his committal, ^od tw0 months after 
the ficknefs of the \ritnefs» 

The prifoner was accordingly tried on Monday fol- 
lowing, but the jury not giving credit to the principal 
witnefs, he was acquitted ; and the fixteen other pri- 
foners implicated in the fame indi^ment with him were, 
upon motion of their counfel, (Mae Nolly J difcharged 
from gaol, in purfuance of the bab<^ corfm a&. Rjdge^ 
svafs Rep. of. Fimtfs Trial, 23. 

fittle tbe Aetentft. 

The COURT will put off a trial on an affidavit, either 
on part of the crown or of the prifoner, ftg(ting, that 

f)rinted pamphlets. Sec. have been publiihed and circu« 
ated, without the procurement or knowledge of the 
party applying, whereby the public mind has been pre-^ 
judiced. 

' As in the King v. the Dean of St. Asaph, Spring 
oJft%esy Shrew/bury, 1 7 84. The trial was put off by the 
crown, on account of recent publications, whereby the 
minds pf the jury might be prejudiced. 

So in the King v. Robinson,- Brooks, and others, 
commijf. oyer and terminer^ Dublin, Jtdy, 1792- The 
prifoners were indited for the wilful murder of ■■ 
Lyneal. A juror having been feized with a fit which 
endangered his life^ the trial was prevented from pro- 
ceeding from necefii^, and Downes, J. difcharged the 
jury. The next day the prifoners being put to the bar, 
their counfel, Curran and Mac Nally, moved to poft- 
pone the trial to the enfuing affizes, oh this ground, 
that X partial and imperfefi: account of the evidence 
given in court on the former day, had gone abroad 

4 q^ a , . through ' 
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through the medium of a newfpfiper; and therefore 
from the impreffion probably made thereby on the pub- 
lic mind, it wad to be prefumed that the prifoners could 
not, at prefent, have the benefit of fuch an unbiafled 
jury as the juftice and humanity of the law requires. 

The COURT ordered, that an affidavit of the faft 
(hould be made, and that one of the newfpapers, con- 
taining the report of the evidence, (hould be anneiced 
thereto. 

An affidavit was accordingly fworn by Robinfin^ one 
pf the prifoners, in which he denied any knowledge of 
the publication. 

Caldbeckf and George (now baron of the Exchequer) 
ftrongly oppofed putting off the trial, and the prifoners 
counfel were proceeding to anfwer them, but the court 
flopped them; being clearly of opinion that the affidavit 
fUted fuffiicient grounds to put off the tria}. MSf 
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ABETTING and jjncouraging makes a principal, 527. 

defined, 534- ' 

Abettors, 526. • 

Acceptor of bill of exchange incompetent, 121 9 123. 
Acceflbry may defend principal, 462, 464. 
. • where evidence fliews the defendant to be ac» 

ceflbry, and not principal, if indi<2ed as prin- 
cipal he muft be difcharged, 496. 
■ hpw variance afiefts the acceflbry, 513. 

— -^< — on his trial he may Ihev^ the principaF^ innor 

cence, 466. 
— -T— evidence ^gainft, 52(5. 
Accomplice competent, 183, 194. 
■■■■ before indiftment, 195. 
■■ ■ ■ after indi£l:ment, 199. 
. his fingle teftimony fufficient to convid, i$|. 

— ; admitting him a witnefs difcretionary, 203. 

I competent in mifdemeanor, 204. 

J ■■ evidence againft, 526. 
A£i:s of parliament when mifrecited, 516, 517. 
Admiralty court, 433. 

Affidavit of wife maybe read to bind the hufband, 175'. 
- of a perfon infamous may be riead to defend 

him from a charge^ 2 1 2* 
— ■ '■ but not in making a charge, ibid. 

■ to poftpone trial, 659. 
Agent, competency of. See Attorney. 
Aiding, evidence of, 529. 
^iiihif a dangjsrous defence, 467. 
Aliens competent, 156. 

Anfwer in chancery, the original only is evidence in cri- 
minal cafes, 468. 
Approver, 18^3, 184. See accomplice. 

• ' competent, 183, 184, 185. 

- ' his confeffion, 190. 

Approver, 
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Approver^ his (ingle teftimony fufEcient to conYid:^ ioc. 

— competent after indiament, lyo, 199.- 

— — — admitting him difcretionary^ 203. 

• in mifdemeanors> 234. 

Approvements^ 18S. 

Arrefts, 517. . See Conftablc, Warrant, Murder. 

Arfon, 605,685. 

■' ■'■ ■ there muft be evidence of bumtiig, 6ojf. 

Articles in writing, 123. ' 

Afportation, See Larciny. 

Affault and Battery, 608. 

^ in church-yard, 608, 609. 

■ - < with intent to rob, 609. 

Atheifts incompetent, 95. 

Attainder, how it affe&s competency, 2d6# 

Attorney not to reveal his client's fecrets, 239. 

^ ■ ■ ■■ ■ on what points he may be examined againft his 
client, 240, 

—— ^ whea examined by his client, may be croft- 
examined to the points^ 246^ 

B 

'Sacton (lord) his chataflter, 7. 

B»I not competent in mifdemeanors, 59. 

Bank ca&ier of competent, 121. 

Bankrupt incompetent until certified^ 114. 

Baron and Feme,, when witnefles for ox againfl cacb ^ 

other, 160. ' 

Barrctcr incompetent after judgmeiK!,. 209* 
Barrifter, when incompetent, 239* 
Baftard concealing, death of, 580, 
Battery. See AfFadlt.. 
Belief not evidence, 262. * 

Benefit of clergy, its cffeft, 213. 
Bequeft deftroys competency, 117. 
Bill of exchange, party to, iiKompetent, tao^ 123, I4J% 
Bill of exceptions cannot be taken on pleas of the crownji 

32?- 
Bond, obliger of, incompetent,. 142. SeeReleafe. 
Bondfman incompetent, 156. 
Book$, when evidence, 3.59, 475. 

Bookft^ 
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Books of the Navy-0£Bicc, 475, 476, 477. 

of a gaol, i!77. 

— of a king's fliip, 475. 

— of a bank, 475. 
of a prifon, 477, 
of herald office, 47^. 
of corporation, 478,479. 
cdpies of, 358. 

Breaking. See Burglary. 

Bribery, 652. 

Broker, 128. See Infurance^ 

Burglary, 6o«. 

Burnet (bifhop), his objedion to the flat. 7 Will 3- 33. 

Burning in the hand reftores competencey, 2x3) 31 7^ 

■ — ' difpenfed with by ftatute, 229. 
— — houfes, 605. See Arfon* 

Carnal knowledge. See Infant, Rbpe, Buggery. 

Carrying away. See Larciny. ' 

Caihier of a bank 4:ompetent, I2I* 

CSiance Medley, 553. See Murder. 

Chancery, anfwer in, original only evidence, 468. 

Chara£ter, evidence of, 320. 

» ' always admitted infavorem vita, 320. 

■ extended in Ireland to mifdemeanors, 320. 

' a witnefs may affign his reafons, 3 20. 

■— if defendant's chara£ker be put In iffue by the 

profecution, particular fadls are evidence, 
324. 

— — — profecutor cannot examine to defendant's cha- 
ndler, unlefs defendant enable him, 324. 
" then profecutor cannot examine to particular 

fads, ,324. 
» of a witnefs can only be impeached by gene^ 
ral accounts, 324. 

■ party cannot difcredit his own witnefs, 325. 
Cheats, the party fufFering incompetent, 144. 

" ' ■■ ■ evidence to.fupportindi^ment, 637. See Fraud. 
-^-Guldrcn^ wheacompetent, 149. 

Children, 
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Children muft be fwdm> 150. 

competent againft parents, i8i# 

Church and churth-yard, afTauiting in, 6o8« 
Clerk of grand jury cannot be examined, 253. 
Clergy,, benefit of, 213. 

Coke (lord) his brutal conduft, 40. 
Comparifon of hands, 394. 

Competency diftinguiflied ifrom credit, 15, 16, i»7, ill^ 
*-: . courts lean againft objefiions to compe- 
tency, ibid. 

' ' reftored by pardon, 136. 

— and by clergy and burning in the hand> 

213. See Witnefs. 
Coining, one witnefs fufficient in, 32.. 

— ! evidence of, 543. 

^_ when not treafon, 656. 

repeating the offence, ibiJ. 

Compulfory procefs for witnefs, 335. ' 

Concealment in treafon is mifprifion^ 30, 253* 

Concealing birth of baftard Child, 580^ 

Gonfeffion at common law, 37, 39^ 40, 51. 

. ^ — before a magiftrate by ftatute, 37, 38, 40j 5«. 

before a privy counfellor, 39. 

•^ in high treafon, 268. 

■ — fafts difcovere^ by, 47 

■ — by torture, 275. 

■' ■ — from hope, 45, 47. 

— t from fear, 47. 

^ — from expectation of reward. See Reward. 

■■ of one perfon cannot be read againil another^ 

40. 
■ — • before a magiftrate does not deftroy compel 

tency, 40, 
Confidential fecrcfy not binding on witnefs, 247. 
Confpiracy, judgment in, dcftroys competency, 209. 

^ — evidence of, in treafon, 610. 

— — ^ in other cafes, 610,633. 

Confequential ihtereft, ipj. 

Conftable, fufficient to prove he afted as fuch, 488. 

» ■ his appointment need not be produced, 488., 

See Murder. 

Conftable 
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Conftable under prote£kion of th^ law, 569. 
Convcrfation of prifoner, evidence, 361 • 
Convi£b, his declaration not evidence, 387^ 
Convided perfons, the competency ^f» 206. 
Conviftion of principal evidence againft acceilkry, 4($4. 
Copies, where evidence, and where not, 355> 356, 358, 
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Coroner, depofitions before, 2S4. See exami^atioq. 
Corporal oath defined^ 8. 
Corporator competent, 1 29. . 
Corporation papers not ^evidence, 359. 
Courts, their judgment evidence, 427, 

■ court rolls, 356. 
Counfel* See Attorney, 

County, where evidence may be given out of the county^ 

503- 

■ inhabitant of, when incompetent, 60,61. 

Credit diftinguiihed frpm compet:ency, 15, 16, 107, ii|, 
Crimen faljif 206. See Infamy. 
■■ -." '- deftrpys competency, 209. 
Crown fummons, 335. 

^uftom-hpufe officer, proof (hat he is reputed fufficientj 
487. 

D 
Day, certainty of^ need not be proved^ 45^6. 
Deaf and dumb witnefs competent by fignsj 156. 
Peclarations of dying perfqns, 1 74. 
— . :-: ' ;■ of a prifoner in converfation evidence againft 

but not for him, 361. 
. . ■■ / ■ exception to the rule, 361. 
■■ of a convifi not evidence, 387. 

— in confpiracy, &c. 611. 

Decypherers may give evidence of a paper, 420* ^ * 
Deeds, parties to, incompetent, 123. 
Depofitions before juftices, 49, 284. 

— before the coroner, ibid, 

■ ■ before the privy council, 39.. 

Difcretion, what conftitutes(, 149, 150. 
Doubts ihould acquit, 3. 
DifTenters competent, f^6, 97* 

4 ^ Diflenters 
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Drawer of a note incompetent, lao- 

Dumb, 156. See deaf and dumb, 

Durefs docs not deftroy competency, 145, "^ 

Dying declaration, 174, 381,387. 

E 

Ecclefiaftical court, 4^7* See Judgment, S^ntencCf 

Court, 
Emiflion. See Rape, 
Enter. See Rape, Buggary. 
Evidence defined, i, 2. 

. doubtful, 2, 3. 

. — muft be opened, 14, 282. 

1^ • muft be inprifoner's prefence, 14, . 

ex parte cannot be read on trial, 15-, 

, . hearfay not admiffible, 25, 36P. 

-*-— at common law ftill admiflible in treafon, 34, 

505. 
■> the beft muft be produced, 342, 

■ collateral admiflible, 34. 

•r- no diftinflion between evidence on civil and crin 

minal cafes, 380, 
parol, 34 1. 

■ written, 393. 

' on oath always for the king, j.- 

•* — '• when allowed for the prifoner, 12. 

■ in treafon, 28, 29, 505. 

by medical men, 329. 

to fupport an indiftment, 493. 

to fupport general iflues, 493, 

" muft* bring the offence within the ftatute on 
which party is indifted, 494, 
— - when given out of the county, laid, J03. 

— of treafon at common law, 505. 

— againft principal in the fecond degree, 525. 
the fame when indiftment is pn a ilat. as at com^ 

mpn lavy, 525. 
againft aiders and abettors, 526, 542. 
diftinguifhed from oyert-afts, 543. 
on coining,' 543. 

Evidence 
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Evidence hf juftification, &c. lies on the prifoner, 5^4^, 

^— of malice, 546. 

— ' — in murder, .553 /(> 570. 
■ in manflaughter, ihd. 

in other homicides, ibid* 

in petty treafon, ^74. 

— . on ftatute againft (tabbing, itid. 

- prefumptive, 577. 

- of concealing birth of bafliard child, 580, 

- in larciny, 586. 
of robbery, 594. 
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— ' of ftealing privately, 599* 
in burglary, 600. 

- of breaking, 600. 

- of entering, 601. 

- in arfon, 605. 

- in rape, 606. 

- of marriage by force, 6o(5. 

- of threatening letter, 607. 

- in afTault and battery, 6q8. 

- in confpiracy, 610. 

- in perjury. See Perjury. 

- forgery, 637. 

- againft cheats, 637. 

- in libel, 642. 

- exculpatory, 642, 649. 

- in mitigation of fentence, 649. 

- of bribery, 652. 

~ in malicious mifchief, 655, 

- in coining copper money, 656* 

- on plea of clergy, 657. 



Examinations before rnagiftrate or coroner, 49, 284. 

-^ — - — cannot be read in mifdemeanor, 651, 283. 

may be read where party is dead or unable 

to travel, 285. ^ 

* — or detained by means of prifoner, 286, 29 2 j 

■ " ■ — may be read for prifoner as well as for the 

crown, 288. 
- ■ ' may be compared with the evidence giveii 
on trial, 290. ^ 

4 R 2 Examinations 
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Sxamin»£ion8 itiay be taken in treafooj xni certii^ed by 

magiftrateS) 292* 
— — — — their fubftance muft be proved to have been 

truly taken, 293, 
m I IT — ihftanccs where read, though viva voce evi- 
dence could be had, 294. 

*_- if not judicially taken cannot berpad, 296. 

— may be tranfmitted as evidence from one 
county to another, 314. 
if fworn before another jurifdiftion, not 
evidence, 314. 
•«» cannot be read in England on trial for high 
treafon, 315. 

— may in Ireland, 315^ 

— thefe rules difpenfed with by the Common* 
In Fen wick's cafe, 316. 
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»m t f I in Ireland may be read by ftat. where party is 

put to death or kept out of the way, 319. 

Exccptioh, 325. See Bill of. 

Excife^fficer. See Cuftom-houfe* 

Excommunication, 427. 

Exculpatoiy evidence ip libel, 649, 

Exemplification of Englifli courts, 427. 

prove themfelves^ itid. 
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■" *■■ " ' ^ of foreign cqurts, ibid* 



Expences of witnefTes, 337. 
Experts, See Medical Men, 329. 
Extremis, evidence in, 174, 381. 

F 

FaiSts difcovered by confeffion evidence, 47. 

Falfe is implied in malicious, 65a, 

Falfehood not effential to a libel, 649. 

JFear, putting in, 597. See Robbery, 

Felony deftroys competency, 206. 

Feme dejure not competent againft her baron, 161, 171* 

' defoBo competent, ibid. 

Female infant, carnal knowledge of. See Children. 
Fenwick, evidence on his impeachment, 29. 
Foreign courts, their judgment evideilce^ 42 1. 
Forcible marriage, i6i> 171* 

Forgery 



INDEX. 

Forgery deftroys competency, 120, 1 21, 141 » aoii 
- uuftamped paper, evidence ixl, 481* 

— — — evidqoce to prove, 637. 

■ variance fatal in« See Variance* 

Fraud. See Cheats 

G 

Gaol books evidence, 477. 
Gaolers protected like other officers, 573* 
Gazette evidence, 479. 
General iflue, evidence to Cupport, 493. 
Gentoos competent, 64* 
Grand jury clerk cannot be examined, 253. 
larciny. See Larciny. 



Great feal, only evidence of pardoiii 130* 

H 

Hand^writing. See comparifon of hands* 

■ proof of the fame in criminal as iadvll 

cafes, 417. 
Hearfay not evidence, 360. 

— T«— may be ufed as induceflient or iUaftradon trf*, HU. 
Heralds books evidence, 476. 
Homicide^ 552. 

excufable, 554. 

■ ' ■■ juftifiable, 559 /iff 58a Sec Murder. 
Houfe of Lords, copiea of their minutes and judgments 

„3S7- 

Houfe burning, 685. See Arfon. 

Hue and Cry, 576, See Murder. 

Hundreders competent, 6i* 

Huiband and wife, when admitted witnefles foror againft 

each other, i6i. 

I 

Idiots incompetent, 158. 

Idolaters competent, 64, 95. 

Impeachment of Fenwick, 29* 

Implied malice, 550. 

Indi£lment, evidence to fupport, 493. See Evidence* 

Indorfer of note or bill not competent, tao, 143. 

Informations^ 



I K D E ^. 

Infamous perfons incompetent, 206. 

, ^— .— — how reftored to credit, ti3. 

Infant. See Children, 149,150. 
Infidels competent, 95. 
Influence goes only to credit, 1 1 1 . 
Informations, 282. 
Informer competent, 60. 
Inquifitions, when evidence, 284. 
Infurance-broker, when competent, 128/ 
Interefl, how it affefts competency, 59, 60. 

... difference between intereft and influence, 105. 

^ immediate, affefts competency, ' 60, 105, 117, 

124, 128, 139, 143. 

- remote, its effefts, ibid, 
Interefted witnefles, 52, 139. 

Ireland never obtained the ftatute of treafon, 7 Will. 3. 

274. 
IflTue may be fent to the jury on one prifoncr when two 

are on trial, 56. 
, fuch prifoner if acquitted is rendered competent, 

. the evidence muft be confined to the iflTue. 

Judges competent witnefles, 237. 

Judgment muft pafs todeftroy competency, 211. Vide 
Record, Conviflion, Attainder. 

— (final) of a court evidence, 428. 

of foreign courts, ibid. 

Jurors competent witnefles, 328. 

Jury, clerk of grand, muft keep their fccrets, 253. 

. not Judges of malice, 548. 

K 

King, See Sign manual. 

his pardon. See Pardon. 

Knowledge not evidence, 262. 

— — except from profeffional men, iWrf. 

L 

Larciny, 586. 

— ^ from the perfon, 594* 

petit, 230. 

Legacy 



I N D« X. 

Legacy deftroys competency, 117., 
Letter, threatening, 607, " * » 

Levying war in any county, evidence of compaffing, 504, 
Libel, 64:^ 

■' ftatute regulating the trial of,. 651- 

— — exculpatory evidence in, 649. 

— : — muft be proved ia the county laid, 651, 

Lords, how they are to giye evidence, 15^. 

have no privilege as witnefles, 248. 

Lunatics, when conipctent| 158. See Idiots. 

M 

Mahonietans competent, 95. 

Magiftrate, how he fhould take confeffions, 39. ^ Sc« 
. -Examination. 
Malum tnfe. See Murder. 

prohibitum, .SeeMt|rder^ 

. Malice, 546. . , 

■ defined, 548. 

— exprefs, ibid. 
— - impjied, 'Md. 

— the court, not the jury, judges of it, ibid^ 
in libels, 650. 



Malicious implies falfe, 650, 

mifchief, 655. 

Manflaughter, 553 ^<? 583. 

Marriage, evidence of, forcible, i6r, 171. 

Matter incompetent witnefe for fervant, 120. 

■- - anfwerable for his adis, 642. See Libel, 

Medical men, evidence by, 329. 

Memorandums may be ufed by a witnef§, ^(Jjp . 

; — ^— — — exception to this, 265, 

Minutes of the Lords, 357. 

Mifchief malicious, 655. 

Mifprifon of treafon, evidence of, 30. 

— concealment is mifprifon, 253.. 

Mifrecital, where fatal, 516. See Variance, 
Murder, 552. 

words eflential to the }ndi<3:ment, 553. 

fafts which conftitute the crime and fupport the 

indiament, 553/0580. See Manflaughter, &c. 
Mufter book of a (hip, evidence, 475, 

Navy-» 
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N 
Navy-offibe-book evidence, 475. 
Nighty 600. See Burglary. 
Viottf indorfer of, or other parties to, not eompetent, 

120, 123, 143. 
Kotice on prifoner to produce papers in his cuftody, 350. 
-9 if not producedi fccondary evidence may be 



Oath defined, 8. 

■ feveral kinds of, 9* 

Obligor of a bond incompetent, 142* 

Office copies, whien evidence, 3r e^ 

Officers of Juftice. See Conftable^ Warrant| Coftom- 

houfe, Excife, 
■i under protedion of the law, 569. 

Opinion when evidence, 262. See Belief. 
Overt-4& written papers, 421. 

levying war, 504, 50J. 

. no evidence can be given dF an overt-aft not 
ia the tndl£tments, 505. 
manner of proving, cio. 

■ — diftinguifiied fromcndenccji 543. 

P 

Pagans competent witnefles, 64, 95. 

Papifts competent ^itnefies, 97* 

Pardon by the king reftores competency, 231. 

it not only refpites puni(hment^ but abfolves 

from the crime and reftores, 233. 

■ n . but where difability is, by ftatute, and part of 

the juidgment, pardon does not reftore, 235^ 
— '^ — by ftatute, 237. 
. — to reftore competency, muft be under the great 

feal, 230. See Sign manual. 
^^ promife of, though under fign manuel, does not 

reftore to coQipetency, 148* 
— — — in manflaughter, 226* 
Parents competent againft children, i8,l# 
-^— — right tp ehaftife, 556. 

Parifluonertf 
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Parifhioncrs, i^S, 

Pariih regifter evidence, 356. 

Parol evidence, 341. 

^ not admitted to contradift written, 344, 

Party to a fccurity competent, 123, 124. 
Particeps criminis. See Accomplice and Approver* 
Peers how examined, 158. 

entitled to clergy without burning in the hand, 22 J» 

— have no privilege as witneffes, 248, 

Perjury, two witnefles neceflary in, 37. 

— ~— . the party injured incompetent under the ftatute, 

i^ ^ not fo at common law, ibid, 

-^ pofiea of the former iffue evidence, 468. 

— ; original anfwer muft be produced, 470. 

and proved, 470. 



— evidence to fupport indiftment in, 635. 
variance in. See Variance, Subornation. 



Petit treafon> 30, 36. 

-— evidence in, 574. 

larceny, conviftion of, deftroys competency, 23d'. 

Petit larceny ditability removed by ftatute, 230. 

Pillory, 206 See Infamy. 

Place, how far material, 500. - ^ 

Pcifoning. See Medical men. 

Popifh recufant, how admiflible, 99. 

Py^t'^ of former iffue, evidence in perjury, 468. 

Prefumptive. evidence, 577. 

Principal irt. fecond degree, 523. See Murder. See 

Acccffiiry, 496. 
Printing, ^4?. See Libel, 
Prifoner, not formerly allowed witneffes, 6. 

. allowed witneffes and procefs, 10,13^ 

— L evidence muft be in his prefence, 14. 

his confeffion evidence, 40. 

— his converfation evidence, 40,41. 

(hould not be fworn before a itiagiftrate. See 

examination. 

— ■ what he has fworn on one trial not evidence 

againft him on his own, 390. 

— '-^ if herefufes papers in his poffeflion, fccondary 

evidence will be received, 348. 

48 Privately 



- I l) D E X. 

trivatcly ftealing from the perfon^ 599. 

Privilegium clericale^ 213. 

Privy counfcllor, confeffion before, 39. 

Probus et legalis homo^ 2 19, 227, 229- 

Proeefs allowed to witrteffcs for prifoncr, 10, i j. 

Promifcs bar evidence by cqnfeflion, 42* 

Proprietor of flock, when competent, 143. 

Profecutor incompetent from intereft, 54. 

Prieft not exempt from giving evidence, 253. ^ 

Proteftant affociation, 71, 97. 

• DifTenters, 96, 97. Sec Diffenters. 

Public officer, when he muft (hew warrant, 485. 

,, fiiflBcient to (hew he a<3;ed. 

Publication, 642. See Libel* 

Proeefs for witneffes, 335. 

Prochein amy incompetent) 60. 

Profeffional men may give evidence from knowledge or 

(kill, 263. 
Promife of pardon does not reftore competency, 230. 
Proprietor of ftock incompetent, 143, 
Proof, i; 
Proximity of blood, how It zStOts competency> i^o. 

Quakers intompetent in criminal cafes, xoo. 
Qualityof evidence, 342. 

R 
Rape, 606. See Infant. 
Receipt, the figner, incompetent, 143 
Record, evidence byy 427. 

■ ' muft be produced to prove infamy, 212, 230. 

» ■ - of conviftion is conclufive evidence to bar com- 
petency, 463. 
-^~7- variance between record and evidence, 512. 
Recufants Popifh, 99. 
Regifter of marriage. 

Releafe reftores competency, 142. See Intereft. 
Religion, profeflbrs of any, competent, 88. 
Remiflion, charter of, 223, 233. See Pardon. 
Reputation. See Character. 
ReftoratioQi charter of^ 223^23}. See Pardon. 

Reftitutioa 
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Refiitution of good, 53;^ 54* 
Reward, 6|. 
Robberyfromthe-pcrfon, 594, 595. 

-^ from the houfe. See Burglary. 

>■ aiTault with intent to commit, 6Qg* 
Roll of court-baron, 486. ^ 

Sacranuntumy 8. See~Oath. 

S r 

Scotch covenanter competent,, 97. 

Seals of fuperior courts prove themfelves. .See Record, 

Judgment. 
Securities for money, parties to, incompetent^ I2iri2^> 

123. 
Sentence of foreign courts, evidence, 427. 

df a fpiritual court not conclufive, 430* 

Secretary of date, confe0ion before, 39. 

Self-defence. See Murder. 

Serementy 8. 

Sermenty ibid. 

Servant;, when anfwerable. Sec Libel, 642. 

Sign manual does not reftore competency, 23 1. 

Signs,^ evidence from perfons deaf and dumb, J5«. 

Similitude of writing, 394. ' 

Solicitor not to reveal clients fecrets, 240. 

Special verdift muft find fa^^s^ 2i>tS. 

Spiritual court^ See Sentence. 

Stabbing aft, .5,74. 

'Stamps, 486. • '*' 

State trials, their charafter, 2(5. • 

Statutes, iiearfay evidence by. 

7 — ; for. examining on oath, 13. , 

r-^'indiftment on, 494,525. 

— of treafoc^s, .15,21, 38. 

, — — -LL of Philip and Mary, 38, 50. 

-. f— of William 3. Ibid. 

— • when mifrecited, 516,517. 

Stealing privately from the perfon, 599. 

Still-born child, 581. See Symptoms. 

Stock, proprietor of, 143. - 

Stuarts, trials in their reigns, 2^5. 

Subornation of perjury, 636. . 

4 s a Symptoms 



INDEX. 

Symptoms of poifon. Sec medical men. 

■ of child being ftill born, 581. 

» 

T 
Taking, what amounts to, 588. 
Temerary, 577. See Prefumption. 
TeftiSy I. 

Threatening letter, 607. 
Time, 4(p6. See Day, ^ 

Torture, 275. 

Treafon (high) number of witnefles required in, 35. 
* ' . ■ ■ — > ■ levying war in any county, evidence on an 

indi£l:ment for compaffing, 504. 

■ ■ ■ evidence of at commpn law is received on. 

indidmcnt for treafon on the ftatute, 

505^ 543- _ 
Treafon (petit) witnefles required in, 30, ^(t 

■■ ■ ■ ■ — evidence to fupport an indiftpient iit. 

, refpefting tjie coin, 36. 

Trials (date) their chsjrafter, 26. ^ v 

for treafon fliall be by courfe pf common law, 28. 

opj)reflive, .one caufe of tne, revolution, ^^p, 30, 

^ affidavit to poftpone, 659. 

Tudors, trials in their reigns, 285 

Turks competent, p^, 

, V " ' ■ ; •' •■ 

Variance in teftimony of a witnefs on different trials may 

b& given in evidence, 291." • 

•— in the day laid im^nateiial, 499, 500. 

■ . ' ' as to the place, 500. 
— — between the writtep evidence given and the 

record, 511. 
■' where a, public ftatute Js fet forth, variance is 

fatal, 5 1.6. . ., ; ^ 

■■■■ ' between circumftange^ fet forth in the in- 

didment and thqfe given in eyi4ence, 520. 

■ ' — as to the inftrument, ibid. 

\ — or other means laid, j;2I. 

how it affefts accefl^aries and abettors, 539. 

■ between the fpecial, circumfti^nces irj indifS;- 

ment and t^e ^videnc^ nqt fatal, 552. 

Variance, 



INDEX. 

Variance, how it aSedts the acceiTory or abettor, 539. 
Verdift (fpecial) is not to find evidence, butfa£l;s, 525. 

^ where evidence. 

Verulam (lord), his qharadier. See Bacon. 

Villeins competent, 156. 

Violent prefumption, 577. 

Voluntary, burning, 605.. 

Voirdirej 109,113,114,116,140,145. 

Ufury, party to the contrad, incompetenti 6o. 

W 

Warrant, when it muft be fhewn in evidence, 485, 489* 

■ — if irregular, does not juftify homicidcj 488. 
i— ^ perfons executing, prote£lcd, 571- 

* blank warrant, 489. 
Witnefs defihed,^ i. 

— — — — the oath of, i. 

cai> only give evidence tp the point in liTue, t» 

■ his credit fhould be doubted, ibid. 

• ' neceflary number in treafori, by ftatute, 15. 
not allowed a prifoner, 6, 10, 13. 

— : — — when allowed, ibid. 

' . at common law, 30, 31, 32» 

— in Ireland, 31. 

1 where no corruption of blood, 35. 

— always examined for the crown, 290. 

■ may now be examined for the fubje£t, 10, 13, 

29Q, 296. 
not bound to accufe themfelves, 256. 

— but muft anfwer to the faft of fuflfering for an in- 

famous crime, 258. 

not bound to fliew their own turpitude or infamy, 

123, 258. 
— — but muft arrfwer whether he has been charged^ 
with an offence, i^/^. 

■ — muft not depofc froni his knowledge, thought, or 

belief, 262. 
^— may refrefli his memory fronj written memoran- 
dums, 263. 
I. his charafter can only be impeached by general 
accounts. '324. 

^ Witnefc 
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Vritncf^ not to be ififcredited ty the party calUi^ him 

by general evidence, 525. 
but other witneffes may, be called to prove jar- 

licttkr faflcs, 325. 
— — procefs to compel attendance, 335* , • , 
if in execution, muit be brought up by Meas 

corpus f 33^ ^ 
.L^ now in Ireland Iqf^ ^uleof court, 337. 

may he allowed their ej^pcnces, ibid. 

• 1 refiifing to give evidencej^ a contempt, iHd. 

— what he has faid xtn a former occafion is evi- 

dence to confirm or invaBdate, 378. 
■.:'•.. \ evidence may be given of wime&'s conflftency^ 

3.79- 
» ■ ■ , . ■ may explain his evidence, 388. 



Wi» may Be npitnejfes : ■ ' ^ 

Infants having fenfe of religion, 149, i^P* 
Deaf and dumb, 156. 
Conviiledperfon not infamous, 20<^ 

Petit;hrciny^ 230* 

,. -— perfort convifted of, i^. , 

Infidels* not atheifts., 96. 
Quakers, in civil cafes, ioo» 
Particeps crimini^f, i'8!3» 1 94* 
Approvers* i8j^' 

WBamajwthe^tneffest 

Atheifts>.py» 

Qg^kets^ xo»^, 

Idiots, 1 56. , . 

rX>uivatics, .1,5s* 

Infants without fenfe of .religion, 149* .. 

Co^vi£^s Qti infamous crimen ^06% 
Hufband againft wife, 161. 
.>Wife againft YiuA^xAy ibid. 
Barrifter, 239. 
j^torney, i^idL. 
Solicitor, ibid* 
.fi^tity ibid*. 

Interefted 



INDEX* 

Interefted peifons; 59, 60. 

Writ, muft be produced in evidence, jfi^, 490. 

Written evidence y 393. 

— r Comparifon of writing, . 394, 

. Papers found in cuftody of prifoner, 403, 421. 

Written, fame proof of hand-writing in criminal as in civil 

cafes, 4i7« 
— - paper publifhed by prifoner, 421* 
f attempted to be tranfmitted, ibid. 

■* may be explained by the party fweariiig, 474. 

■ Writs, authorities, warrants, &c; 489, 490. 
— — when they muft be produced, 485. Vide Rc>* 

cords. Deeds, &c. 
' fecurities, parties to, incompetent, 123. 
' ■' fecurity may be impeached by party thereto^ 

123, 124. 
Words, evidence of, muft be certain, 518. 
>■' ■ evidence of compaffing the king's death, 545^ 

■>■ ' ■■ vo provocation to juftify homicide^ 564. 
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